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A Filed 7-8-47 

Notice of Appeal 

In the District Court of the United States for the 
District of Columbia 

United States of America 


V. 

Eugene Dennis, also known as Francis Waldron 
Criminal No. 441-47 

Name and address of appellant—Eugene Dennis, 35 East 
12th Street, New York, N. Y. 

Name and address of appellant’s attorney—Joseph R. 

Brodsky, Esq., 100 Fifth Avenue, New York 11, N. Y. 
Offense—Violation of Section 192 of Title 2, United States 
Code. 

Concise statement of judgment or order, giving date, and 
any sentence—One year’s imprisonment and One thou¬ 
sand dollars fine, on July 8th, 1947. 

Name of institution where now confined, if not on bail— 

I, the above-named appellant, liereby appeal to the United 
States Court of Appeals for the District of Columbia from 
the above-stated judgment. 

Dated—July 8th, 1947 

Joseph R. Brodsky 
Attorney for Appellant 

A true copy 
Test: 

Charles E. Stewart, Clerk. 

By Lillian C. Brown 

Deputy Clerk. 

Seal 

(United States Court of Appeals for the District of 
Columbia Filed July 9 1947 Joseph W. Stewart Clerk) 


B 


Filed Jul 9 1947 


Form of Clerk’s Statement of Docket Entries to be 
Forwarded Under Rule IV | 

I 

* # # m # * # # #j«t 

1. Indictment for Vio. 2, U. S. Code 192, (Contempjt of 

House of Representatives filed April 30, 1947 | 

2. Arrai^iment May 5, 1947 j 

3. Plea to indictment—Plea not guilty May 5, 1947 I 

5. Trial by jury, Jun 23, 1947 j 

6. Verdict or finding of guilt—Guilty as indicted Jun| 26, 

1947 I 

7. Judgment—(with terms of sentence) SentencedI to 

imprisonment for a period of One Year and $1000.00 jfine 
(Pine, J.) entered Jul 8, 1947 ! 

8. Notice of appeal filed—Jul 8,1947 i 

Date July 9, A. D., 1947 | 

Attest : Lillian C. Brown I 

Deputy/ Cler\k 

Seal i 

N. B.—This statement from the docket entries is intended 
suitably to identify the case and not as a substitute for [the 
record on appeal, which is to be prepared and certified as 
provided in rules VII, VIII, and IX. ! 

i 

Indictment. I 

I 

495 Filed in Open Court April 30 1947 | 

* «t * * # m * * «!* 

! 

The Grand Jury charges: j 

Pursuant to Public Law No. 601, Section 121, of the Tjoth 
Congress (Ch. 753—2d Session), and House Resolution ^ of 
the House of Representatives of the United States, $0th 
Congress, dated January 3, 1947, the House of Representa¬ 
tives was empowered to and did create the Committee! on 
Un-American Activities, having duties and powers as | set 
forth in said Public Law. i 


Eugene Dennis, also known as Francis Waldron, having 
been duly summoned and served as a witness by the author¬ 
ity of the House of Representatives through its Committee 
on Un-American Activities, to appear and give testimony 
before the said Committee at its session within the District 
of Columbia on April 9, 1947, on matters of inquiry com¬ 
mitted to the said Committee by aforesaid Public Law No. 
601, Section 121, and aforesaid Resolution 5, and in par¬ 
ticular upon that part of said matters of inquiry which con¬ 
cerned the activities in the United States of the Communist 
Party and its members, and well knowing that he was sum¬ 
moned and served as aforesaid, wilfully failed to appear 
and give testimony before the said Committee at its session 
within the District of Columbia on April 9,1947, and thereby 
wilfully made default. 

George Morris Fay 
Attorney of the United States in 

and for the District of Columbia. 

A true bill: 

Robert C. Orrison, 

Foreman 

Plea. 

496 May 5,1947 

**«•*#**#* 

Come as well the Attorney of the United States, as the 
defendant in proper person, and by his attorney, Joseph R. 
Brodsky, Esquire; whereupon the defendant being ar¬ 
raigned upon the indictment; the reading whereof he spe¬ 
cifically waives, pleads not guilty thereto, and for trial puts 
himself upon the country and the Attorney of the United 
States doth the like; and thereupon by consent of the United 
States Attorney the defendant is granted leave within 
Fifteen (15) days to withdraw said plea and demur to, or 
move to quash the said indictment, or otherwise plead as 
he may be advised. 


Motion to Dismiss Indictment. | 

I 

497 Filed May 20 1947 | 

I 

The defendant moves that the indictment be dismissed 
on the following grounds: | 

1. House Resolution 5 of the House of Representatives of 

the United States, 80th Congress, dated January 3,1947, is 
unconstitutional in that | 

(a) it purports to create a committee for pur]boses 

wholly unrelated to any of the powers expressly conferred 
upon Congress by the Constitution and has no connectibn or 
association with the power of Congress either to legislate, 
to judge the elections and qualifications of its membeil’s, or 
to impeach; I 

(b) it purports to create a committee to exercise pcjwers 

expressly reserved to the people by the Tenth Amendjment 
to the Constitution; j 

(c) it purports to create a committee exercising powers 

in violation of the First Amendment; i 

(d) it sets up no recognizable standards either for the 

scope of the investigation or for the conduct of the commit¬ 
tee and therefore violates the Fifth Amendment of the 
Constitution. i 

2. The so-called Committee on Un-American Activities to 
which the defendant was allegedly summoned, was ijot in 
fact a committee of the House of Representatives iii that 
it did not consist exclusively of members of that Hou^e but 
included one John E. Rankin who, although purporti^ig to 
act as a Representative from the State of Mississippi, was 

not under Section 2 of the Fourteenth Amendment 

498 to the Constitution of the United States an^ the 
laws enacted pursuant thereto authorized so to ^ct or 

to exercise any of the powers or prerogatives of a member 
of the House of Representatives. | 

3. Section 192 of Title 2 U. S. C. under which the defend¬ 
ant herein is indicted as construed and applied together 
with House Resolution 5 creating the so-called Committee 
on Un-American Activities, does not provide an asceHain- 
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able standard of guilt and is accordingly violative of the 
Fifth Amendment to the United States Constitution; the 
indictment therefore does not state an offense against the 
United States and is in conflict with the Sixth Amendment. 

4. Section 192 of Title 2 U. S. C. under which the de¬ 
fendant is indicted as construed and applied in conjunction 
with House Resolution 5 and the course of action pursued 
by the so-called Committee on Un-American Activities con¬ 
stitutes an abridgment of the right of free speech in vio¬ 
lation of the First Amendment to the Constitution of the 
United States and the indictment therefore does not state 
a proper offense against the United States. 

5. Section 192 of Title 2 U. S. C. under which the defend¬ 
ant is indicted as construed and applied in conjunction 
with House Resolution 5 and the course of action pursued 
by the so-called Committee on Un-American Activities con¬ 
stitutes a violation of the Fifth Amendment to the Con¬ 
stitution of the United States in that the committee in its 
conduct and activities has usurped the functions of the Ju¬ 
dicial and Executive Branches of the Government. 

6. The alleged summoning of the defendant by the so- 
called Committee on Un-American Activities w’hich is re¬ 
ferred to in the indictment herein was not designed or 
calculated to further a legislative or other proper purpose 
for which a congressional committee could be constitution¬ 
ally created. 

499 The application of Section 192 to the defendant in 
this case because of his alleged failure to appear 
before the so-called Committee on Un-American Activities 
as set forth in the indictment would constitute a violation 
of the First Amendment to the Constitution of the United 
States since it would represent the infliction of a punish¬ 
ment upon the defendant because of his exercise of the 
rights set forth therein. 

8. The defendant w’as not duly summoned and served 
as a witness as alleged in the indictment in that 

(a) the appearance of the defendant was sought to be 
obtained by an arbitrary, deceitful, and fraudulent method 
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and the attempted service of the alleged subpoena was not 
made in accordance with the laws pertaining to the service 
of such process and was in violation of the rules of the 
House of Representatives; I 

(b) the attempt to serv’e the said subpoena upoiji the 
defendant was made not for the purpose of securing jtesti- 
mony from him but for the purpose of harassing hind and 
causing him annoyance and inconvenience; and the; said 
committee at the very time and place of the alleged service 
of the subpoena expressly refused to hear any testimoijiy by 
the defendant with regard to matters then under consijlera- 
tion by the committee, for which very purpose he had vplun- 
tarily appeared before the committee and ostensibly I been 
invited by it. | 

9. The indictment fails to set forth the material allega¬ 
tions necessary to establish the commission of an olpense 
under Section 192, Title 2 U. S. C. 

10. The indictment fails to show that the requireme4ts of 

Section 194, Title 2 U. S. C. have been complied with' as a 
prerequisite to the commencement of the instant prosecu¬ 
tion. Dated: May 20 1947. j 

500 Joseph R. Brodsky | 

Joseph R. Brodsky j 
Attorney for Defendant 
100 Fifth Avenue | 

New York 11, N. Y. ! 

I 

• * # * # « * * # 1 * 

i 

1 

Motion for Inspection of Grand Jury Minutes. ! 

528 Filed May 20 1947 i 

I 

The defendant moves for an inspection of the Gjrand 
Jury minutes herein as provided for in Rule 6 (e) of 
the Federal Rules of Criminal Procedure or in th^ al¬ 
ternative that such minutes be inspected by the Court[ and 
defendant further moves upon such Grand Jury miijiutes 
for an order dismissing the indictment pursuant to Rple 12 
of said Rules because of the suppression of evidence from 
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the said Grand Jury affirmatively establishing that defend¬ 
ant did not willfully fail to appear before a Congressional 
Committee, as charged in said indictment. 

The annexed affidavit sets forth the grounds for said 
motion. 

Dated, New York, May 19, 1947. 

Joseph R. Brodsky 
Joseph R. Brodsky 
Attorney for Defendant 
Office & P. 0. Address 
100 Fifth Avenue 
New York 11, N. Y. 

• **•**#*•■* 

Affidavit. 

529 JosEPH R. Brodsky, being duly sworn deposes and 

says: 

I am an attorney at law and the attorney for the defend¬ 
ant and familiar with the facts hereinafter set forth. 

Defendant who is the general secretary of the Communist 
Party of the United States appeared before the House 
Un-American Activities Committee, at Washington, on 
March 26, 1947. The Committee at that time was holding 
public hearings on a number of bills then pending in con¬ 
gress, which had been referred to said committee, the sub¬ 
ject matter of these bills being the outlawing of the Com¬ 
munist Party and the imposition of serious disabilities upon 
its members. Despite the character of this legislation, the 
committee had first publicly announced that it would not 
hear any representative of the Communist Party on such 
legislation. The defendant as general secretary of the 
Communist Party then made a formal demand upon the 
Committee for an opportunity to be heard as the represen¬ 
tative of the Communist Party, which was so vitally con¬ 
cerned with the proposed legislation. In response to this 
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demand, the Committee ostensibly did grant ii and 

530 invited the defendant to present the position pf his 
party to the Committee on the said March 26,1947. 

However, when he was sworn by the Committee on| that 
day, he was not permitted to present his views on the legis¬ 
lation. On the contrary, unlike the treatment acccirded 
every other witness who had preceded him over manyjdays 
of said hearing, he was immediately subjected to question¬ 
ing about himself and not permitted to set forth his ^^ews 
or the views of the party he represented, for which puiFpose 
alone he had been invited by the Committee to attend on 
that day. Indeed, after a few brief minutes the defendant 
was ordered removed from the room and just prior thpreto 
the Committee chairman directed its investigator,! Mr. 
Stripling, to serve the defendant with a subpoena which had 
been prepared and typewritten in advance and whicl^ fur¬ 
ther indicated that he was called before the Committed for 
the sole purpose of having him served with a subpoenaj with 
all the attendant publicity and drama which the Comniittee 
craves. j 

On the return day of the subpoena which was Api*il 9, 
1947, the defendant, through an attorney representing! 
presented a statement explaining the reasons for his!non- 
attendance. A copy of that statement is hereto annexed 
and marked Exhibit A. Although that statement was! 
with the Committee, the text of it does not appear ajnd is 
not published in the printed hearings of that Committee, 

although it is referred to. | 

I 

531 “Mr. Mundt. Is Mr. Eugene Dennis in the ifoom. 

Mr. Lapidus. Mr. Chairman, I am representing 

Mr. Dennis. I have a communication for the chaij-man 
of the committee. j 

Mr. Lapidus. I am filing the communication op. be¬ 
half of Mr. Dennis. | 

Mr. Mundt. Is Mr. Dennis going to appear? | 

Mr. Lapidus. The statement will explain the Situa¬ 
tion. I 


Mr, Stripling. Now, as to the statement which has 
been filed on b^ehalf of Mr. Dennis by his counsel, I 
suggest that the committee, if they are to consider the 
statement, do so in executive session. 

Mr. Mundt. Mr, Lapidus, you may retire. 

Mr. Lapidus. Yes. Thank you. 

Mr. Mundt. I think that probably the committee 
should consider this statement in executive session and 
then determine whether or not it is a valid reason for 
not answering the subpoena and govern its action 
accordingly.’’ 

(See “Hearings before the Committee on Un-Amer¬ 
ican Activities, House of Representatives, 80th Con¬ 
gress, First Session, Public Law 601 (Section 121, 
Subsection Q (2)) April 9,1947) 

Subsequently, pursuant to the provisions of Section 194 
of Title 2 U. S. C., the Committee allegedly reported the 
circumstances surrounding the incident of this defendant 
to Congress to accompany a resolution which the committee 
offered to Congress to have the defendant prosecuted for 
an alleged contempt of said house. This report appears in 
the Congressional Record, Volume 93, No. 75, pages 3929- 
3930 of April 22, 1947. 

Although the purpose of Section 194 is that Congress be 
apprised of all of the facts in order that it may 
532 determine for itself whether a seeming default was 
willful, the Committee in the aforesaid report failed 
to present to the Congress the statement of the defendant 
explaining the reasons for his non-attendance, nor in the 
debate that followed the introduction of the resolution, was 
the statement of the defendant read to Congress. Accord¬ 
ingly the resolution was adopted without Congress having 
knowledge of the facts presented by the defendant, which 
were deliberately suppressed by the Committee and with¬ 
held from its knowledge. A copy of the said report as it 
appears in the Congressional Record, is annexed hereto 
as Exhibit B. 
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Upon information and belief the facts presented td the 
Grand Jury in the instant prosecution did not include the 
reasons submitted by the defendant for his non-attendance 
before the Committee and that these facts were witliheld 
from the Grand Jury just as they had been suppresse4 
withheld from Congress. Since the indictment found by the 
Grand Jury charges defendant with mllful failure to ap¬ 
pear, the Grand Jury were entitled to have presented to 
them the facts available to the Committee as to the reiisons 
advanced by defendant for his non-appearance, so that|theyi 
in the performance of their duty could determine whither 
in their opinion a willful default had occurred. 

This motion is therefore made for leave to inspect the 
Grand Jury minutes, so that the Court may have befdre it 
the proof that vital evidence which should have peen 
brought to the attention of the Grand Jury as part and 
parcel of the evidence that they did receive, was deliberately 
and in violation of defendant’s rights withheld fromi the 
Grand Jury. | 

Joseph R. BaoDSiiY. 

I 

Sworn to before me this 19th day of May, 1947. | 

i 

Fay Siegaetel, ! 

i 

Notary Public in the State of New York, Residing in 
Kings County. King’s Co. Clk’s No. 1163, Reg. No. 194I-S-9. 
Certificate Filed in N. Y. Co. Clk’s No. 1095, Reg.| No. 
335-S-9. Bronx Co. Clk’s No. 96, Reg. No. 256-S-9. Qujeens 
Co. Clk’s No. 2333, Reg. No. 347-S-9. Certificate Filed in 
Westchester County. Commission Expires March 30, 4949. 

# * * ■* * * * >*< # I 

[Exhibit A to this Affidavit is also a part of Defendant’s 
Exhibit No. 5 and is printed under that heading at ^age 
395 of this Appendix.] 

0 m # • « « • • #|« 


i 
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Exhibit B Attached to AfOidavit. 

544 1947 Congressional Record—House 3929 

PROCEEDINGS AGAINST EUGENE DENNIS, 
ALSO KNOWN AS FRANCIS WALDRON 

Mr. Thomas of New Jersey. Mr. Speaker, by direction 
of the Committee on Un-American Activities, I present a 
privileged report, which I send to the Clerk’s desk and ask 
to have read. 

The Speaker. The Clerk wdll read the report. 

The Clerk read as follows: 

Report Citing Eugene Dennis, also Known as 
Francis Waldron 

The Committee on Un-American Activity as created and 
authorized by the House of Representatives through the 
enactment of Public Law No. 601, section 121, subsection 
Q (2), caused to be issued a subpena to Eugene Dennis, also 
known as Francis Waldron, who is general secretary of the 
Communist Party of the United States. The said subpena 
directed Eugene Dennis, also known as Francis Waldron, to 
be and appear before the said Committee on Un-American 
Activities on April 9, 1947, and then and there to testify 
touching matters of inquiry committed to the said com¬ 
mittee; the subpoena being set forth in words and figures 
as follows: 

“By authority of the House of Representatives of the 
Congress of the United States of America, to Robert E. 
Stripling: You are hereby commanded to summon Eugene 
Dennis, also known as Francis Waldron, general secretary. 
Communist Party of the United States, to be and appear 
before the Un-American Activities Committee of the House 
of Representatives of the United States, of which the Hon. 
J. Parnell Thomas is chairraan, in their chamber in the city 
of Washington, on the 9th day of April 1947, at the hour of 
10 a. m., then and there to testify touching matters of in¬ 
quiry committed to said committee; and he is not to depart 



without leave of said committee, 
make return of this summons. 


Herein fail not, 



“Witness my hand and the seal of the House of Repre¬ 
sentatives of the United States in the city of Washington, 
this 26th day of March 1947. I 

“J. Parnell Thomas, Chairmaif,. 

‘ ‘ Attest: I 

I 

“John Andrews, Clerk .'’ | 

3930 Congressio'tial Record—House April 22 

The said subpena was duly served, as appear^ by 
545 the return made thereon by Robert E. Stripling, chief 
investigator of the Committee on Un-American A|cti- 
vities, who was duly authorized to serve the said subpbna 
and who served the said subpena upon instructions received 
from the chairman of the Committee on Un-American A(Cti- 
vities. The return of the service by the said Robert E. 
Stripling being endorsed thereon, which is set forth in wdrds 
and figures as follows: | 


“Subpena for Eugene Dennis also known as Fraijicis 
Waldron before the Committee on Un-American Activities, 
United States House of Representatives, served at ll!:35 
a. m., March 26,1947, in the committee’s chambers in Wash¬ 
ington, D. C. j 

“Robert E. Stripling, i 

Chief Investigator, \ 
Committee on Un-American Activities.]' 


On April 7, 1947, a telegram was sent to Mr. Eugjene 
Dennis, general secretary of the Communist party of I the 
United States, which is set forth herein in words and figijres 
as follows: 

April 7, 194t. 

Mr. Eugene Dennis, I 

General Secretary, j 

Headquarters, Communist Party, j 

50 East Thirteenth Street, \ 

New York, N. Y. \ 

I 

This is to notify you that in response to the subpojena 
which was served upon you March 26, you are to appear 
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before the Committee on Un-American Activities, at the 
committee’s chambers, 225 Old House Office Building, at 
10 a. m., April 9, 1947, to then and there give testimony 
under oath concerning matters pertinent to the committee’s 
inquiry. 

Robert E. Stripling, 
“Chief Investigator, 
Chief Investigator, 

Committee on Un-American Activities A* 

The said Eugene Dennis, also known as Francis Waldron, 
failed to appear before the said Committee on Un-American 
Activities on April 9, 1947, as directed by the subpena 
served upon him on March 26, 1947, and the willful and 
deliberate refusal of the witness to appear before the Com¬ 
mittee on Un-American Activities is a violation of the sub¬ 
pena served upon him by the Committee on Un-American 
Activities and places the said Eugene Dennis, also known as 
Francis Waldron, in contempt of the House of Representa¬ 
tives of the United States. 

Mr. THOMAS of New Jersey. Mr. Speaker, I offer a 
privileged resolution (H. Res. 193) and ask for its immedi¬ 
ate consideration. 

The Clerk read the resolution, as follows: 

Resolved, That the Speaker of the House of Representa¬ 
tives certify the report of the Committee on Un-American 
Activities of the House of Representatives, as to the willful, 
deliberate, and inexcusable refusal of Eugene Dennis, also 
known as Francis Waldron, to appear before the said Com¬ 
mittee on Un-American Activities in response to the sub¬ 
pena served upon him on March 26, 1947, together with all 
of the facts in connection therewith, under seal of the House 
of Representatives to the United States attorney for the 
District of Columbia, to the end that the said Eugene 
Dennis, also known as Francis Waldron, may be proceeded 
against in the manner and form provided by law. 
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I 

Motion to Take Testimony. | 

546 Filed May 20 1947 i 

* * * * * # # * 1 # 

I 

The defendant moves the Court to take testimony in aid 
of the motion to dismiss the indictment herein pursuant to 
Kule 12 (b) (4) of the Federal Rules of Criminal Procedure 
and in order to provide substantial justice upon the fi)llow- 
ing grounds: 

1. The so-called Committee on Un-American Activities 
before whom the defendant was allegedly summoned to 
appear was not and is not as a matter of fact a duly cjjnsti- 
tuted committee of the Congress of the United States^ that 
the purposes and activities of the said Committee are Unre¬ 
lated to any proposed legislative action within the pu|:view 
of the powers vested by the Constitution in the Confess 
and its committee; and that the aims and actions of th^ said 
Committee are in fact illegal, void and of no effect (iPars. 
1 (a) (b) (c) (d); 3, 4, 5, 6, 7 and 9 of the motion to dismiss 
the indictment). 

2. The so-called Committee on Un-American Activitjes to 
which the defendant was allegedly summoned was not and 
is not as a matter of fact a committee of the House of j Rep¬ 
resentatives in that it did not and does not consist Exclu¬ 
sively of members of the House of Representatives but 
included one John E. Rankin who, although purportiiig to 
act as a Representative from the State of Mississippi! was 
not under Section 2 of the Fourteenth Amendment to the 

Constitution of the United States and the law^ en- 

547 acted pursuant thereto authorized so to act cpr to 
exercise any of the powers or prerogatives of a inem¬ 
ber of the House of Representatives. 

3. The indictment herein alleges that defendant violated 
Section 192 of Title 2, United States Code in that he wilfully 
failed to appear before the Committee on Un-American 
Activities when as a matter of fact there is not and wa^ not 
at the time alleged in the indictment a lawfully constituted 


I 

i 
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Committee on Un-American Activities created by the House 
of Representatives. 

A petition in support of the motion is annexed hereto. 

Joseph R. Bkodsky, 

Attorney for Defendant 
100 Fifth Avenue 
Borough of Manhattan 
New York, New York 

*##**##### 

Petition in Support of Motion to Take Testimony. 

548 Now comes the petitioner, Eugene Dennis, by 
Joseph R. Brodsky, Esq., his attorney, and alleges 

upon information and belief: 

1. The so-called Committee on Un-American Activities 
has been and is engaged in an inquiry unrelated to any 
lawful legislative purpose. 

2. The said Committee has been and is illegally usurping 
the functions of the judicial and executive branches of the 
Government. 

3. The purposes and actions of the said Committee are 
and have been illegal and completely outside the scope of 
the powers of any duly authorized legislative committee. 

4. The actual purpose of the so-called Committee on 
un-American Activities is to deprive the American people 
of the fundamental riglits guaranteed to them by the Con¬ 
stitution of the United States and all the activities of the 
Committee are directed towards that objective. 

5. The illegal activities of the said Committee directed 
to the aforesaid unlawful objective, has been and is, among 
others: 

549 a) To establish and build up a black list of names of 

persons in any way identified with any progres¬ 
sive or liberal organization. 

b) To obtain such aforesaid black list by means of illegal 
raids, unlawful arrests, illegal searches and seizures, 
and abuse of process throughout the nation. 
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c) To drive out of public employment any American 4iti- 
zen wliose name is contained on such black list without 
regard to competency, qualification or tenure. j 

d) To place such black list at the disposal of private 

employers, to encourage them to discharge persbns 
on such lists from private employment. j 

e) To weaken and destroy trade unions by publicizjing 

the names of members and officials of such tr^de 
unions taken from such black list. i 

I 

6. This Committee has asserted that it is no longer pier- 
forming a legislative function but is, in fact, usurping the 
functions of the judicial and executive branches of the Gpv- 
ernment by its public affirmation that it acts and will con¬ 
tinue to act as “a grand jury of America.” 

7. The so-called Committee on Un-American Activities 
gave comfort and aid to the enemies of the United Stajtes 
during the recent war and acted as a spokeman for the Akis 
powers in this country and has continued to utilize its forijim 
for the expounding of the doctrines of the defeated enemy. 

8. Section 2 of the Fourteenth Amendment to the Consti¬ 
tution of the United States provides: j 

‘ ‘ Representatives shall be apportioned among the sev¬ 
eral States according to their respective numbers, 
counting the whole number of persons in each State, 
excluding Indians not taxed. But when the right!to 
vote at anv election for the choice of electors for Pr^si- 
dent and Vice President of the United States, Rep|*e- 
sentatives in Congress, the Executive and Judicial offi¬ 
cers of a State, or the members of the Legislature 
thereof, is denied to anv of the male inhabitants of sdch 
State, being twenty-one years of age, and citizens jof 
the United States, or in any vray abridged, except fqr 
particii)ation in rebellion, or other crime, the basis |of 
representation therein shall be reduced in the propor¬ 
tion which the number of such male citizens shall be^r 
to the whole number of male citizens twenty-one yeajrs 
of age in such State. ’ ’ [ 

550 9. Upon information and belief, at least one-h^lf 

of the adult male citizens of the State of Mississipipi 
have consistently suffered a denial and abridgment of their 
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right to vote for the offices referred to in the Fourteenth 
Amendment. For the Negro people in that State have not 
been permitted to exercise their right of franchise either in 
primary or general elections. Even when the law ostensibly 
granted that right, its exercise has been prevented by State 
officials or private individuals utilizing any means available 
for the accomplishment of that end. 

10. Upon information and belief, the State of Mississippi 
has been allowed a total of seven (7) representatives in 
Congress, apportioned upon the basis of its total popula¬ 
tion undiminished by the proportion of adult male citizens 
whose right to vote has been denied or abridged as 
aforesaid. 

11. These facts are directly relevant to a consideration of 
the sufficiency of the instant indictment. For John E. 
Rankin, purporting to be a representative from the State 
of Mississippi, was a member of the socalled Committee on 
Un-American Activities at the time that that body allegedly 
summoned the defendant herein. The said John E. Rankin, 
by virtue of the Fourteenth Amendment and the facts 
described above, was not under the Constitution authorized 
to act as a member of Congress. Accordingly, that Com¬ 
mittee was not, in fact, a Committee of Congress which 
must consist exclusively of members thereof, but was rather 
a group consisting of members and non-members of Con¬ 
gress which could not exercise the powers and x)rerogatives 
reserved to those serving in the Legislature pursuant to 
the Constitution. 

12. The defendant is prepared to adduce evidence oven 
beyond that recorded in the hearings of the Senate Com¬ 
mittee to Investigate Campaign Expenditures (1946) which 
examined into the circumstances of the election of Theodore 
Bilbo to the Senate from the State of Mississippi, which 
evidence will demonstrate beyond a shadow of doubt that 
the right to vote of approximately one-half of the adult 

male citizens of the State of Mississippi was denied 
551 or abridged; that at the time of the most recent 

apportionment of representatives was made to the 
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State of Mississippi and at all times since that date, Missis¬ 
sippi has had and now has more Congressmen than sh^ is 
authorized to have under the terms of the Fourteehth 
Amendment; and that at the time John E. Rankin was pur¬ 
portedly elected to Congress, no seat existed for him in t|iat 
body under the Constitution. i 

13. An inquiry into these facts by this Court would be 
similar in nature to that involved in an allegation that an 
indictment is invalid because of the systematic exclusion 
of Negroes from a Grand Jury. In such situations the diffi¬ 
culty of ascertaining the facts or the complexity of the 
investigation furnish no excuse for failure to uphold |;he 
Constitution. 

14. Unless the Government concedes the truth of the faUs 
alleged in this petition, it is respectfully requested that tjiis 
Court conduct a hearing and take testimony with regard to 
the matters herein alleged. 

Dated: May 19th, 1947 

Joseph R. BROosK’i’ 

Sworn to before me this 

19th day of May, 1947. 

Fay Siegaktel 
Fay Siegartel 

Notary Public in the Slate of New York Residing 
in Kings County Kings Co. Clk’s No. 1163, Reg. 

No. 194-S-9 Certificates Filed in N. Y. Co. Clk’s 
No. 1095. Reg. No. 335-S-9 Bronx Co. Clk’s 
No. 96. Reg. No. 256-S-9 Queens Co. Clk’s No. 

2333. Reg. No. 347-S-9 Certificate Filed in 
Westchester County Commission Expires March 
30, 1949 

#* * * « « * * # 1 # 
552 Filed Jun 18 1947 

I 

Memorandum Opinion 

I 

This cause came on for hearing on defendant’s motion to 
dismiss, motion to take testimony in aid of motion to dis- 
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miss, and motion to inspect the minutes of the Grand Jury, 
and the memorandum of the Government in opposition 
thereto, as well as lengthy argument of counsel. 

In substance, the motion to dismiss is reducible to the fol¬ 
lowing points: 

1. House Resolution 5 of the 80th Congress is unconsti¬ 
tutional insofar as it continues the House Committee on Un- 
American Activities. 

2. The House Committee on Un-American Activities, 

* 

before which defendant was summoned to appear, was not 
a committee of the House of Representatives, in that it did 
not consist exclusively of members of the House of Repre¬ 
sentatives, but included one who was not legally a member 
of the Congress, hence not a proper party to be a member 
of the Committee. 

3. The indictment fails to set forth an offense. 

4. Section 192 of Title 2, U. S. C., as construed and ap¬ 
plied together with House Resolution No. 5, is violative of 
the Constitution. 

5. The indictment fails to show compliance with Section 

194 of Title 2, U. S. C. 

553 1. 

Counsel for defendant attacks the constitutionality 
of House Resolution 5, 80th Congress, which continued in 
effect Rule XI of the House of Representatives as enacted 
in Public Law 601, 79th Congress, approved August 2,1946, 
creating and defining the duties of the House Committee 
on Un-American Activities. The pertinent paragraphs of 
that Act provide: 

“The Committee on Un-American Activities, as a 
whole or by subcommittee, is authorized to make from 
time to time investigations of (i) the extent, character, 
and objects of un-American propaganda activities in 
the United States, (ii) the diffusion within the United 
States of subversive and un-American propaganda that 
is instigated from foreign countries or of a domestic 
origin and attacks the principle of the form of gov- 
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eminent as guaranteed by our Constitution, and |(iii) 
all other questions in relation thereto that woul(^ aid 
Congress in any necessary remedial legislation. ! 

“The Committee on Un-American Activities shall re¬ 
port to the House (or to the Clerk of the House i^ the 
House is not in session) the results of any such inves¬ 
tigation, together with such recommendations ns it 
deems advisable.” ' i 

! 

It is contended that the resolution purports to cipeate 
a committee to consider matters outside the express pOjWers 
delegated to the Congress by the Constitution, and that the 
Congress cannot appoint a committee of inquiry outsid^ the 
power to legislate, to judge of the elections or qualifications 
of its members, or to impeach. It is further argued thajt the 
resolution purports to create a committee to exercise 
powers expressly reserved to the people by the 'I’enth 
Amendment and in violation of the First Amendment!, and 
that it sets up no recognizable standards either for the ^cope 
of the investigation or for the conduct of the committed and 
therefore violates the Fifth Amendment of the j Con- 
554 stitution. i 

Counsel for defendant argues that, as the | Con¬ 
stitution contains no reference to Congressional authority 
to deal with either “propaganda” or “propaganda activi¬ 
ties”, no such authority exists. i 

The subject matter of the investigations by the House 
Committee on Un-American Activities, authorized by! Rule 
XI, namely, “the extent, character, and objects of un-4-mer- 
ican propaganda activities in the United States,” andl “the 
diffusion ^nthin the United States or subversive an!d un- 
American propaganda that is instigated from foreign!coun¬ 
tries or of a domestic origin and attacks the principle of 
the form of government as guaranteed by our Constitu¬ 
tion,” is comparable to that dealt with by the Foreign 
Agents Registration Act of 1938, as amended April 29^ 1942, 
which was enacted “to protect the national defense, internal 
security, and foreign relations of the United States |by re¬ 
quiring public disclosure by persons engaging in propa¬ 
ganda activities and other activities for or on behalf of 
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foreign governments, foreign political parties, and other 
foreign principals so that the Government and the people 
of the United States may be informed of the identity of 
such persons and may appraise their statements and ac¬ 
tions in the light of their associations and activities.” 
Prosecutions under the Registration Act have been sus¬ 
tained by the Supreme Court. Viereck v. United States, 78 
U. S. App. D. C. 279; certiorari denied 321 U. S. 794. 

It is further contended that “propaganda is speech” and 
any legislation which might result from the Committee’s 
activities would therefore violate the First Amendment to 
the Constitution, which guarantees the right of free 
555 speech. In support of this position it is stated that 
the Committee, in more than ten years of existence, 
has never suggested a single constitutional measure for 
adoption by the Congress. 

Freedom of speech is not absolute It is significant that 
defendant’s brief concedes that freedom of speech is not 
without limitation, for he there states, as of necessity he 
must, “the power of Congress to legislate in the area of 
speech is severely restricted,” and, again, that “present 
legislation well nigh covers the entire range of possible 
Constitutional proscription of speech.” 

The necessity for investigation and inquiry into matters 
affecting, or which may affect, our government is one of 
prime importance. In McGrain v. Daugherty, 273 U. S. 
135, 174, the Court stated: 

“We are of the opinion that the power of inquiry— 
with process to enforce it—is an essential and appro¬ 
priate auxiliary to the legislative function. It was so 
regarded and employed in American legislatures be¬ 
fore the Constitution was framed and ratified. * * *'» 

That no proposed legislation is pending or may result 
therefrom, is of no concern. The fact, if such be the case, 
that no legislation has emanated from the Committee in no 
wise affects its validity. Townsend v. United States, 68 
App. D. C. 223, 226; certiorari denied, 303 U. S. 664. It 
might well be that as the result of such investigation or in- 
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i 

quiiy Congress would be so advised as to prevent j enact¬ 
ment of detrimental legislation. On occasions Congress 
desires to look into the advisability of proposed cjimend- 
ments to the Constitution. To take this vital step certainly 
requires adequate investigation and inquiry. 

It is suggested that the possible field within whijch the 
Congress could legislate with reference to the subjecti under 
inquiry is vested in other committees. The defendant is 
not in a position to complain of this. Furthermore, thb reso¬ 
lution in question specifically provides that tluj Com- 
556 mittee shall report to the Congress. It may Veil be 
that, on presentation, such report would be referred 
to another committee, or to several committees, for (Consid¬ 
eration and possible action. 

Counsel for defendant contends that the resoluticjn vio¬ 
lates the Fifth Amendment because it sets up no recpogniz- 
able standards either for the scope of the investigajtion of 
the Committee or for its conduct. 

To require such precision in a resolution authorizing a 
Congressional investigation that a witness could anticipate 
the exact scope of the investigation could, and priobably 
would, in many instances defeat the purposes intended by 
the Congress, namely, to investigate to see what legisla¬ 
tion, if any, should be enacted, or to obtain information on 
which to base a determination that no legislation is desir¬ 
able. I 

In United States v. Bryan, Criminal No. 365-47, Mr. Jus¬ 
tice Holtzoff has stated, citing McGrain v. Daugherty, 
supra, that “if it appears that the matter to be investigated 
is relevant or material to some subject over which the Con¬ 
gress may legislate * * * the power to conduct the ijnvesti- 
gation exists.’’ 

In re Chap^nan, 166 U. S. 661, 670, held that a resolution 
authorizing a Congressional investigation need not (declare 
in advance what the Congress “meditated doing when the 
investigation was conducted.” 

The defendant in this cause is without authority th chal¬ 
lenge the validity of the Committee merely by virtue of cer- 


tain utterances by it or its members. Relying on such 
statements, the defendant seeks to anticipate that the 
557 action, if any, by the Committee and, through the 
Committee, by the Congress would be violative of the 
Constitution. This he cannot do. The Supreme Court in 
Missouri, Kansas, & Texas Ry. Co. v. May, 194, U. S. 267, 
270, said: 

“* * * it must be remembered that the legislatures 
are ultimate guardians of the liberties and welfare of 
the people in quite as great a degree as the courts.’’ 

Again, in United States v. Lovett, 328 U. S. 303, 319, Mr. 
Justice Frankfurter, in his concurring opinion, stated: 

“Particularly when Congressional legislation is 
under scrutiny, every rational trail must be pursued to 
prevent collision between the Congress and the Court. ’ ’ 

Proceeding from the principle, as aptly stated by Mr. 
Justice Frankfurter, that “the Court’s duty (is) so to deal 
with Congressional enactments as to avoid their invalida¬ 
tion unless a road to any other decision is barred,” it fol¬ 
lows with greater force that a court should not attempt, by 
crystal-gazing, to anticipate actions of a Congressional 
committee and through such medium determine that its 
acts will be invalid. 

Counsel for defendant cites United States v. Lovett, 
supra, as casting doubt on the validity of the Committee on 
Un-American Activities. The opinion in this case is not 
applicable to the instant situation. There the Court was 
passing upon the validity of a legislative provision which it 
held to be a bill of attainder, in that punishment was in¬ 
flicted upon certain individuals without a judicial trial. 
Such is not the situation in the present case. 

From a practical viewpoint, the position of the defend¬ 
ant is that he may dictate the terms and conditions under 
which he will appear before the Committee. This is unten¬ 
able. To hold otherwise, would be to render the agencies 
of the Congress, such as committees, impotent. 
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558 The Court therefore finds that House Resoliutioii 
5 and the Committee on Un-American Actijvities 
created thereunder are not violative of the Constitution. 

Having held the resolution and the committee cijeated 
thereby to be valid, the first question for determiijation 
here is whether or not it was within the power of the iCom- 
mittee to summons the defendant to appear before it.j The 
right of the Committee to require attendance for pui^poses 
of appropriate hearing cannot be challenged. McGrhin v. 
Daugherty, supra. | 

2. I 

I 

Counsel for the defendant asks that, if the Government 
challenge his representations with reference to the ajppor- 
tionment of representation from the State of Missisjsippi, 
the Court set down the matter for submission of propf. 

In his discussion of the Fourteenth Amendment, "Wiatson 
on the Constitution (vol. II, p. 1653) states: | 

“Congress has never exercised the power conferred 
upon it by this section of reducing the representation of 
a State in the House of Representatives, but thei[e can 
be no question of its power or its right to do so. Of its 
duty to do so, it alone is the judge. The amencjment 
places the responsibility of enforcing its provisions 
upon that body.” j 

The Court holds as a matter of law that it is not its 
function to pass upon the issue presented by the motion to 
take testimony in aid of the motion to dismiss, arjd the 
motion is therefore denied. | 


The indictment adequately advises the defendant bf the 
precise nature of the offense with which he is charge^, and 
conforms with the Federal Rules of Crimina]| Pro- 
559 cedure. j 

4 . 

Counsel for defendant challenges the constitutionajity of 
Section 192 of Title 2, U. S. C., as construed and applied to- 
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gether ^vith House Resolution 5, on the ground that it does 
not provide an ascertainable standard of guilt. With this 
the Court does not agree. 

In this connection it is important to keep in mind that 
the specific charge here is a willful failure to respond in 
answer to a subpoena issued by a Committee of the House, 
authority for which is specifically found in 2 U. S. C. 192. 
No difficulty could have been experienced by the defendant 
in knowing that he was required to appear and to testify to 
matters of inquiry committed to the Committee, and when 
he failed to comply, he did so at his own risk. 

The statute which the defendant is charged with violating 
is not and is not claimed by him to be vague and indefinite. 
Rather, he attacks the resolution creating the Committee, 
claiming that its terms are not clear to him. His conten¬ 
tion is a collateral attack upon a resolution designed to in¬ 
struct and limit a Congressional committee. As stated by 
Mr. Justice Holmes in Nash v. United States, 229 U. S. 373, 
even where the accused is under the direct imposition of a 
criminal statute, “the law is full of instances where a man’s 
fate depends on his estimating rightly, that is, as a jury 
subsequently estimates it, some matter of degree.” This 
principle is even more applicable where there is under con¬ 
sideration, as here, a resolution of Congress relating to an 
investigation. 

5. 

Counsel for defendant attacks the indictment on 
560 the ground that it fails to show compliance with 
Section 194 of Title 2, U. S. C. This is a matter of 
defense. In re Chapman, 166 U. S. 661, 667. 

Other questions raised by the motion to dismiss I find to 
be without merit. 

Counsel for the defendant petitioned the Court to escer- 
tain and make use of in connection with this motion matters 
before the Grand Jury. This petition is denied in that the 
Court holds as a matter of law that the letter of the defend¬ 
ant to the Chairman of the Committee on Un-American Ac- 
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tivities dated April 8, 1947, is not a bar to prosecution for 
failure to attend. | 

The motion to dismiss, motion to take testimonji” in aid 
of motion to dismiss, and motion to inspect the miilutes of 
the Grand Jury are denied. I 

R. B. Keech I 

June 13,1947. 

*****#*#!## 

I 

561 Filed Jun 23 1947 i 

Motion for Transfer from the District of Columbia 

The defendant moves, under Rule 21(a) of the federal 
Rules of Criminal Procedure, and upon the basisj of the 
facts set forth in the annexed affidavit of Joseph R. Brod¬ 
sky, Esq., for a transfer of this case to another District, for 
the reason that there exists in the District of C<|)lumbia 
where this prosecution is pending, a prejudice so great 
against the defendant that he cannot obtain a fair ^nd im¬ 
partial trial in the District of Columbia, and for su(jh other 
and proper relief as to the Court may seem just and jproper. 

Joseph R. Brodsky | 

Joseph R. Brodsky | 

Attorney for Defend\int 
100 Fifth Avenue i 
New York, N. Y. \ 

Dated: June 23, 1947 I 

I 

Affidavit. I 

562 City of Washington ! 

District of Columbia, ss: \ 

Joseph R. Brodsky, being duly sworn, deposes aijd says: 

I 

I am the attorney for the defendant in the above Entitled 
matter and am fully familiar with all of the facts and pro¬ 
ceedings heretofore had herein. I make this affidavit in 

I 

i 


Associate Justice 


I 
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support of defendant’s motion to transfer the trial in this 
case from the District of Columbia to another District. 

The District of Columbia is populated largely by em¬ 
ployees of the Government of the United States and their 
families. Almost the entire population is dependant di¬ 
rectly or indirectly upon Government employment. 

There is in force and effect at the present time, Executive 
Order 9835 issued by the President on March 12,1947. Not¬ 
withstanding its uiiconstitutionality and illegality, the fact 
is that this Order provides for the discharge from Govern¬ 
ment employment of any person concerning whom there is 
“reasonable grounds .... for belief that . . . (he) .... is 
disloyal to the Government of the United States.” Among 
the “activities or associations which may be considered 
in connection with the determination of this loyalty”, 
563 the Executive Order includes “sympathetic associa¬ 
tion with any foreign or domestic organization, asso¬ 
ciation, movement, group or combination of persons, desig¬ 
nated by the Attorney General as ... . Communist.” 

The defendant, Eugene Dennis, is the general secretary 
of the Communist Party of the United States. The fact 
that he is a Communist leader has been widely publicized 
and is "well known to every person who reads the news¬ 
papers or listens to the radio in the District of Columbia. 
Moreover, the indictment states that the reason that the 
defendant was subpoenaed to appear before the Committee 
was so that he might be questioned about the activities of 
the Communist Party of the United States. 

The enormous consequences of the Executive Order 
referred to above make it absolutely impossible to secure a 
fair and impartial trial in the District of Columbia for a 
leader of the Communist Party, particularly when the 
charge against him is laid by the Committee on Un-Amer¬ 
ican Activities. The finding of disloyalty involves not only 
discharge from employment but a permanent branding as 
a disloyal and undesirable person, endangering the pos¬ 
sibility of earning a livelihood in the future. No individual 
can he expected lightly to take the risk of incurring such 


consequences to himself, his family and his associates. iThe 
meaning of “sympathetic association’’ is undefined in I the 
Executive Order and there is no assurance that it may jnot 
be construed by the Attorney General to include a recog¬ 
nition of the rights of a member of the Communist Party. 
And even if the Attorney General himself would not so (|on- 
strue it, it is impossible to assume that persons seleCted 
for jury duty will run the risk of a charge of sW- 
564 pathy with Communism flowing from voting for] an 
acquittal of so prominent a leader of the Commujiist 
Party. | 

The importance of this set of facts is particularly c^ear 
when it is realized that the members of the House Comiinit- 
tee on Un-American Activities from which the charges 
against the defendant have emanated, have stated openly 
on the floor of the House of Representatives that theyjde- 
mand a prosecution and conviction of, and the impositioiji of 
the maximum punishment on this defendant. They h^ve 
charged that anything less would open the persons resplon- 
sible therefor to a charge of disloyalty, and sympathy to 
Communism. To place the defendant’s liberty in the hands 
of those who have been advised by the Government ^hat 
anything which does not contribute to the conviction ^nd 
punishment of this defendant represents a sign of disloyalty 
and places them in jeopardy of their livelihood and tCeir 
standing in the community is nothing less than to deny |his 
defendant a trial at all. I 

It is well known that the House Committee on un-Anier- 
ican Activities employs agents to observe and spy upon jthe 
activities of Government employees and their associates 
in order to secure evidence as to whether or not such Em¬ 
ployees are “sympathetic” to individuals or organizatipns 
which the Committee itself associates with Communismi or 
Communists. The Committee has made a public announce¬ 
ment of this policy and went to the point of stating thajt it 
would have its agents at a public meeting in the City of 
Washington which was to be addressed bv the former Vice- 
President of the United States, Henry A. Wallace, in or^er 
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to take the names of and to identify those who were present 
at that meeting on the ground that anyone who was 

565 present and even listening to the former Vice-Pres¬ 
ident of the United States should be considered sub¬ 
versive. If the Washington community has been informed 
that listening to a former Vice-President of the United 
States is subversive, they can scarcely be blamed for coming 
to the conclusion that voting for the acquittal of the general 
secretary of the Communist Party of the United States falls 
into the same category. 

This Committee has indicated by statements of its mem¬ 
bers in the House of Representatives that it considers this 
case to be a test of the authority of Congress and that 
those who make it possible for Eugene Dennis to go free 
are flouting the authority of Congress. In view of the 
enormous power of this Committee and particularly in view 
of the effect upon the possibility of employment for one 
labelled by the Committee as disloyal or friendly to Com¬ 
munism, the residents of Washington cannot be expected to 
frustrate the Committee’s insistence upon the conviction of 
the defendant by voting to acquit him. 

The hatred and malice against the defendant in this 
case which has been engendered by the Committee has been 
promoted to an enormous extent by the newspapers of 
Washington. False and malicious reports have been head¬ 
lined in the Washington press to the effect that thousands 
of dollars have been offered to secure a postponement of the 
trial. The Washington press has spread irresponsible 
rumors designed to create the impression that no Washing¬ 
ton attorney would act as counsel for the defendant in this 
case although huge sums of money were offered to 

566 induce them to do so and the newspapers have given 
as the source of such rumors the Office of the United 

States Attorney for the District of Columbia. 

The total effect of these activities and this propaganda 
has been to create a lynch atmosphere against the defend¬ 
ant. Recognition of this state of affairs can be found in the 
publicized statements of some of our most experienced 
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Washington observers. Thus Thomas L. Stokes wi[iting 
from 'Washington in the Philadelphia Evening Bulletin for 
Thursday, June 19, 1947, states: | 

j 

“It can happen here. | 

‘ ‘ In our own Capital, seat of a proud democracy a|id of 
the most powerful nation today. | 

“Freedom of speech and assembly challenged. The 
right to testify in one’s own behalf denied. The Hght 
of petition denied. Espionage on American citizens 
gathered at a public meeting. And all at the comtnand 
of responsible members of our Congress. And ^11 in 
a disturbing spirit of persecution.” | 

Harold L. Ickes, in a syndicated column in the New ^ork 
Post for June IS, 1947, referring to the House Comujittee 
on Un-American Activities, states: j 
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“This Committee has been used to frighten and sinear 
Americans who really believe in the Constitutiod and 
who do their honest best to live up to it. It has Ibeen 
used as political black-mail. It has been lused 
to engender fear in the minds of candidates! for 


public office. It has terrorized government employees, 
more particularly those depending upon the willi too 
often erratic, of the Congress. Their security i and 
tenure of office can be endangered by the ruthless 
“exercise of power by an irresponsible witch-hunt¬ 
ing committee that has no understanding o^ the 
phrase, self-restraint. ’ ’ | 


Mr. Ickes then makes reference to the meeting spon¬ 
sored by the Southern Conference for Human Welfare at 
which Henry A. Wallace was scheduled to speak and points 
to the effect of the Committee’s declaration with regai*d to 

^ I 

the nature of that meeting: i 

“However, to take their jobs in their hands, and attend, 
as they have the right to do, a meeting which has been 
tried and found ^ilty in advance and without a l^ear- 
ing, would require much more courage than ^ome 
people could be expected to have.” j 

Certainly these same people could not be expectejd to 
have the courage to flout the Committee by voting fo]}- the 
acquittal of a leader of the Communist Party. I 


I 
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Mr. I. F. Stone, in an article entitled, “Is District of 
Columbia Becoming Police State?” on page 8 of the news¬ 
paper PM, June 15, 1947, discusses the prevailing attitude 
in the District of Columbia as follows: 

“Government employes—and they make up the larger 
share of the district’s population—are beginning to 
look over their shoulders, to think twice about whom 
they invite to their homes, to hesitate before buying 
any literature or attending any meetings which might 
be described as radical. 

“A combination of the Un-American Activities Com¬ 
mittee, the FBI, certain elements in the Dept, of 
Justice, the prevailing temper of Congress and the 
Washington Times-Herald, largest paper in the dis¬ 
trict, are—deliberately—creating an atmosphere in 
which neither justice nor free speech can be as¬ 
sured. ’ ’ 

568 To force the defendant to trial in this atmosphere 
of hatred and antipathy, prejudice and fear is not to 
give him a fair trial in accordance with established Ameri¬ 
can traditions and the Constitution of the United States, 
but is to launch him, to borrow a phrase from Justice 
Holmes, into a “legal lynching.” 

If it is intended to give the defendant a fair trial, this 
case must be moved to another District. 

Joseph R. Brodsky. 

(Sbal.) 

Sworn to before me this 23rd day of June, 1947. 

Laura V. Montgomery 
Notary Public. 

» m ******* * 
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Testimony and Proceedings. | 

3 PROCEEDINGS. ! 

i 

The Deputy Clerk: The Eugene Dennis case. I 

Mr. Fihelly: The Government is ready. j 

The Court: Are you ready, Mr. Brodsky? | 

Mr. Brodskv: No, I am not. I 

May I at this point, if the Court please, respectfully re¬ 
quest the admittance to this Bar for the purpose ofi this 
case as trial counsel Mr. Louis F. McCabe, of Philadellphia, 
a member of the Bar of the State of Pennsylvania ? | 

The Court: Very well. Your motion is granted. Ar^ you 
ready ? j 

Mr. Brodsky: Mr. McCabe has a motion to make, j 

Motion for Continuance. | 

I 

Mr. McCabe: If Your Honor please, at this time ll re¬ 
spectfully make a motion for a general continuance o^ this 
case. I 

I should like to state the reasons for this motion. Eijgene 
Dennis was indicted on a charge of willful default in failing 
to honor the subpoena of the House Committee onj Un- 
American Affairs. That indictment was, I believe, fbund 
during the first week of May of this year. | 

Promptly thereafter a motion to dismiss the indictfment 
was filed, argument was had promptly, and a decision (deny¬ 
ing the motion to dismiss was handed down, I believe, ob the 
14th of this month, nine days afterwards. | 

4 The case was, I believe, listed for trial on thel 16th 

I 

of this month, at which time Mr. Brodsky, who was 
counsel who had argued the motions, appeared and stated 
to the Court that he had in mind to retain trial counsej and 
therefore requested a continuance. Continuance j was 
granted only until today. j 

I was first told that my name had been suggested as 
counsel in this case I think on Wednesday evening last. It 
happened that I was on trial in the District Court ojp the 
United States in Philadelphia in a case which did not come 


i 

i 


I 
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to a conclusion until Thursday; so that it was not until 
Friday morning that I was able to direct my attention to 
this case at all; and when I agreed to accept the case, I 
called Mr. Fihelly within five minutes and stated that, in 
my opinion, it would be absolutely impossible, either for 
myself or any other counsel, however much more capable 
that counsel would be, to prepare the case for trial at this 
time. 

Mr. Fihelly stated that the case was one of considerable 
moment and that—I do not recall the words he used. I 
drew from it that some pressure was being brought to bear, 
the case was being watched carefully and that, as far as his 
office was concerned, he would have to insist on trial, one 
of the reasons being that this would probably be the last 
opportunity to try a bail case; and I stated that I would 
come down and press my motion. 

Now, if Your Honor please, the motion can be di- 
5 vided into several points. 

First of all, I think most important is that by going 
to trial at this time, in my opinion, my client will be deprived 
of his constitutional privilege of being represented by 
counsel. I first saw !Mr. Dennis last evening about 10:30, 
when I came down from Philadelphia, the first I was able to 
come down. 

I talked to him and Mr. Brodsky for some time, but I am 
frank to say that some of the ideas that they attempted to 
get over to me are far from clear in my mind. There were a 
great many matters, both of law and fact, to be digested. 

Under our theory of the case, the entire makeup, the 
activities, of the House Committee on Un-American Affairs 
would be subject to scrutiny. Certainly, no matter what the 
rulings would be on the admissibility of that, we would 
have to have our record in shape, through intelligent 
proffers of proof. 

It would simply be impossible to get that together in a 
week or two weeks or three weeks. 

Now, I understand also that one of the features of this 
case—that is, the meaning, the legal meaning, of the word 
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“wilful” in a default case of this sort—is presently} the 
subject of appeal in the case of United States vs. Fiilds; 
so that it may be that our position will be upheld or it may 
be, if the Circuit Court finds aj^ainst our posijtion, 

6 that we will abandon that position. The 
Court may convince us we are wrong; so that, 

case, many hours of the Court’s time and of ours ma^r be 
saved. 

Now, I do not know the condition of the docket down liere. 
I can only say, from my experience in other courts, it wbuld 
be amazing if bail cases were tried within six weeks aftdr an 
indictment ^nd within a week or ten days after the remsal 
of a vigorously pressed motion to dismiss. 

I do not know whether this is the only bail case reniain- 
ing, so that it would upset the entire business of the 
United States Attorney in this District if the case xi’ent 
over to the fall. I think that most of us—I hope and tirust 
all of us—will be here in the fall. I can only say that my 
commitments for this week would require a great deal of 
readjusting. I have a very important matter for trial on 
Thursday and another contempt case on Friday. Of cohrse, 
if we are put to trial, I will simply have to abandon thosk 

Now, there is one other reason, and I do not know jthat 
I should press it now or press it in answer to what my 
friend will have to say in favor of trying the case imibedi- 
ately. Perhaps, while I am on my feet, I might saj^ it, 
because that expression has been used with regard to this 
case—that it is being watched by people, that it has ti be 
tried now. 

Of course. Your Honor knows no case has to be t|*ied 
now. If one of us were taken ill at this time, if l^our 

7 Honor were taken ill, if tlie defendant were takeii ill, 
the case could not be tried now, so that I think there 

is no such physical or moral suasion as that. 

I should like next with my motion to call the Court’s 
attention to certain passages in the Congressional Record of 
Tuesday, April 22, 1947, pages 3931, 3932, and I must (Jjon- 
fess that I was amazed and disappointed to think that the 


Circuit 
in that 
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Congress of the United States would indulge in such lan¬ 
guage, which seemed to me to be an attempt to coerce the 
Attorney General of the United States. 

I refer to a passage in which Mr. Smith, Member of Con¬ 
gress from Ohio, asked the Chair: 

“Have any of the cases which have been cited for con¬ 
tempt been acted upon by the Justice Department?’’ 

Mr. Mundt said: “Yes; I have just said that they have 
finally gotten some of the cases started that we recom¬ 
mended nearly a year ago. ’ ’ 

“Mr. Smith of Ohio: Has the gentleman reason to believe 
that the Department of Justice will act upon these cases any 
more quickly?” 

“Mr. Mundt. They are either going to act upon them or 
they are going to be the object of the greatest campaign of 
prodding that any Attorney General of this country ever 
endured. ’ ’ 

‘ ‘ Mr. Smith of Ohio. Is there any way in which the 
8 Attorney General can be forced to act upon these 
cases ?’ ’ 

“Mr. Mundt. I think that the American public on Novem¬ 
ber 5 forced him into action by their verdict at the polls. ’ ’ 

“Mr. Smith of Ohio. Can he not be impeached if he 
refuses to do that?” 

“Mr. Mundt. I think he is too good a politician to refuse 
to act very much longer, in view of the change of sentiment 
in America. ’ ’ 

“Mr. Smith of Ohio. That does not answer the question. 
I would like to know if he can be impeached. ’ ’ 

“Mr. Mundt. Any Cabinet officer may be impeached.” 

“Mr. Smith of Ohio. For failing to do.his duty?” 

“Mr. Mundt. Yes.” 

“Mr. Smith of Ohio. That is, he has failed to do his duty 
if he does not prosecute these cases, and the only recourse 
we have, if he does not act, is to impeach him. ’ ’ 

On page 3932, after an interlude which is not pertinent, 
Mr. Kunkel, of Pennsylvania, said: 
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“Does the gentleman not think it would have a rather 
salutory effect if this House should give some thougjht to 
impeaching some of these Attorney Generals we havc^ had 
and do have ? ’ ’ 

“Mr. Mundt. Well, I certainly do not object to the h[ouse 
giving thought to that, and I am certainly in favor of cooing 
everything that is necessary to get action out of the 

9 Justice Department, which has slept at the switch 
ever since the advent of tlie present incumbent ih the 

Attorney General’s office, and long before that. ’ ’ 

That, I submit to Your Honor, sounds more lik<ji the 
grumbling of the lynch mob in some sections of our coTjintry 
which refused to allow the laws of justice to run jtheir 
course, which refused to allow time to prepare the defend¬ 
ant’s case, which shouts and storms the jail and Isays, 
“Take him out and lynch him.” 

I know what the attitude, I am sure, of Your Honor ^^[ould 
be if Your Honor were deluged with a shouting mob out¬ 
side now, saying, “This case must be continued. This 
case must be continued. We must have time to try it.” 
Your Honor would very properly, in keeping with the dig¬ 
nity of the bench, say, “I am not going to be influenceld by 
any mob bowlings. I am going to decide this case as j[ see 
it. I will make up my own mind. ’ ’ 

I think the Attorney General’s office should, instead of 
objecting to this motion, in order to tell the mobsters who 
demand, under threat of impeachment, that this ca^e be 
tried above all others, that this case, despite the hundreds, 

I feel safe in saying, of untried cases of similar date- 

The Court: You had better get your facts straight. I 
think the great majority of our cases are tried in this juris¬ 
diction within about four weeks. This case has |3ome 

10 on in the regular, orderly way. Continuance was 
sought a week ago in order to permit counsel to pre¬ 
pare the case, and I granted what I thought was a reason¬ 
able and ample opportunity, namely, one week. So d^ not 
talk about hundreds of cases. 
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Mr. McCabe: I think I said I put a reservation in there, 
Your Honor, because I knew that I was not speaking from 
the record, and I wanted to save that, because I feel the 
same as Your Honor said about statements that can’t be 
backed up. 

The Court: This case came to me in the regular, orderly- 
way, as one of the cases that should be disposed of in the 
regular, orderly way. I want to give counsel opportunity 
to prepare their cases. I feel that I did. 

Mr. McCabe: If I had not been on trial all last week, I 
■would certainly be farther advanced in the preparation of 
the case. I understood that before I was retained or 
consulted about the case that other counsel had been con¬ 
sulted, but when they found that at least appearance would 
have to be made here today, they simply threw up their 
hands and said it was impossible to be here. 

I am here saying to Your Honor that I cannot do justice 
to my client at this time if put on trial at this time. I -would 
ask that the case go over until the fall. If that is not pos¬ 
sible, then I would ask for such other time—certainly two 
or three weeks—which will enable me to digest the mass of 
information which I must have in order properly to 
11 present the case and also to winnow the chaff from 
the wheat and thus save my time as well as everybody 

else’s. 

This is an expensive proceeding for everybody. I do not 
think in asking for that time I am overstepping the bounds 
of even a ■visitor to this court. I simply say that I am not 
prepared to go on, and it would certainly take me two or 
three weeks in order to be prepared. Your Honor. I res¬ 
pectfully urge that the case be continued. 

Mr. Fihelly: Your Honor, in the main, the motion which 
is made this morning by Mr. McCabe is a repetition or a du¬ 
plication of the motion which was made last week by Mr. 
Brodsky. 

Mr. Brodsky has been in this case from the beginning. 
There also was associated -with Mr. Brodsky and Mr. Mc¬ 
Cabe, Mr. David M. Freedman, of the New York Bar, who 
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sits at the end of the table. So you have one attorney who 
has been in the case since the beginning and two bther 
attorneys who were associated and who are ready, wijlling, 
and able to assist Mr. Brodsky. | 

The Court: Is Mr. Freedman a member of this Bajr? 
Mr. Freedman: No. I am a member of the New jYork 
Bar. ! 

I 

Mr. Brodsky: He has been my associate for some jtime. 
He is a member of the Bar in good standing in New Vork. 
I would move his admission before the Court for this c^se. 
The Court: Your motion is granted. ! 

Mr. Fihelly: As the Court said, practically all of 
12 our cases here are tried within four weeks. I The 
average runs that. Nearly 80 per cent of the bases 
are tried within four weeks. The alleged contempt in this 
case took place on April 9 of this year. Shortly therelafter 
the citation came to the United States Attorney. Thel case 
was presented speedily and promptly, as it should jhave 
been, to the grand jury. j 

On the date of arraignment before Justice Laws, the case 
w'as set for the 16th of June for trial. So that Mr. Brc^dsky 
and the defendant knew, from the date of arraignijnent, 
that this case was supposed to have been tried a week ago 
today. j 

We explained to Your Honor why it could not havelbeen 
tried a week ago today, because the various motions \bhich 
had been heard on the 4th and 5th of June were only dis¬ 
posed of late the Friday before, and, like Mr. Brodsky, I 
did not see the opinion until a week ago Monday morjning, 
so we had no opportunity to send for our witnesses, j 
Mr. McCabe did call me the other day. There is j only 
one thing that I want to get straight in connection with the 
conversation had, and I am sorry you misunderstood me. 
I did tell him that we looked upon it as an important lease. 
I did use the word “pressure,” but in an entirely different 
sense from the way he is using it before the Court, j 
I said, “Our office looks on it as an important case, the 
Department of Justice looks on it as an important case, and 

I 
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I know the gentlemen on the Hill before whom the 

13 contempt took place look on it as an important case. 
I do not want you to understand that there is being 

any pressure put on us, because we all realize the impor¬ 
tance of the case.” 

That is exactly w'hat I said to Mr. McCabe, because there 
is no pressure put on us. 

As I mentioned to Your Honor last week, we have had 
a rather deluge of these contempt cases during the last few 
weeks. This is the only one of that group of the recent 
contempt cases growing out of the investigation conducted 
by the House Committee on Un-American Activities that 
has not been tried or is not being tried with the exception of 
one case, the Josephson case, which happened about the 
same time on the Hill and, as I explained to Your Honor, 
that case is set for trial in New York, where there is another 
indictment for another contempt that took place in connec¬ 
tion with the general, same effort to have the appearance 
of Mr. Josephson before the Committee. 

We ask Your Honor that this case go on, as it should go 
on, in view of the fact that it was set weeks ago for the 16th 
of June, and Your Honor gave another continuance last 
Monday to have it tried today. 

The Court: Do you have anything further to say, Mr. 
McCabe ? 

Mr. McCabe: Except this: that despite the fact that 
Mr. Brodsky has been associated with this case, 

14 and I think he made it known that if the case went 
to trial he would not be able to try the case, certainly 

until the ruling of the Court denying the motion to dismiss 
the indictment, he had no reason to employ trial counsel. 
That motion to dismiss was made in good faith, with every 
expectation or every hope, let us say, that it would be up¬ 
held. Certainly, up to that time he would not have been 
justified in putting his client to the expense of retaining 
trial counsel. 

I think a few weeks after that is not too long to grant 
counsel for the trial of this case. I assure the Court that if 




time is granted now for the preparation of this case I >vill 
devote myself entirely to the preparation of this case] so 
that when the case is listed for trial, I shall not come before 
the Court and say that I have not had time to prepare iti 
The Court: Motion for continuance is denied. j 
I will take a five-minute recess, while the marshal brings 
the prospective jurors in. | 

Mr. McCabe: If Your Honor please, I have another 
motion here, under Rule 21 (a), for a transfer of this case 
from the District of Columbia, because of prejudice existling 
in the minds of prospective jurors. I must apologize for the 
interlineations which I see there, because it was rather 
hurriedly prepared. j 

The Court: I will take a five-minute reces^ in 
15 order to give counsel for the Government an oppor¬ 
tunity to read the motion and the supporjing 
affidavits. j 

(A short recess was had.) I 

The Court: Do you wish to be heard now, Mr. Fihejly? 
Do you want to wait until Mr. Fay gets in? ! 

Mr. Fihelly: No. He was just in here temporarily. iHe 
is not going to stay through the trial. | 

Mr. McCabe: I think I can add nothing to the affidajvit, 
and if Your Honor has looked at that, I think Your Hc^nor 
has heard everything I would say orally. | 

Mr. Fihelly: We are willing to submit it. Your Hojior. 
I wish to say that these same motions were filled in | the 
Eisler case and in the Barsky case being tried before »|us- 
tice Keech and were disposed of without any len^hy 
argument. | 

The Court: You refer to Rule 21 (a)- | 

Mr. McCabe: Rule 21 (a) of the rules. | 

The Court: Well, I am not satisfied that there exists in 
the District of Columbia, where this prosecution is pending, 
so great a prejudice against the defendant that he capnot 
obtain a fair and impartial trial. Therefore, your motiqn is 
denied. I 
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Mr. McCabe: Your Honor grants me an exception? 
Your Honor, I am not sure that I made a note of an excep¬ 
tion to Your Honor’s adverse ruling to my motion for a 
continuance. I would like to make a note of it now. 

16 The Court: Certainly. 

Mr. McCabe: Just as a matter of information, 
Your Honor, the fact that a motion to dismiss the indict¬ 
ment was heard and disposed of by another member of the 
Court in no way affects this position as a matter of record 
in this trial, or should I move to make that a matter of 
record, so as to be subject- 

The Court: You may make any motion you like. I will 
pass on it. 

Mr. McCabe: Well, then, I should like to ask Your Honor 
that the record of the motion to dismiss the indictment and 
the ruling of the Court thereon be made a portion of this 
trial record and that an exception thereto be granted. 

The Court: Verv well. 

Mr. McCabe: Thank you. 

The Court: Now, it is my practice to interrogate the jury 
on their voir dire rather than generally and then allow 
counsel to make reasonable inquiries thereafter, and I will 
pursue that practice in this case. I find that that is the 
most expeditious way that I know of to obtain a jury. 

After the District Attorney identifies the case, I shall 
then ask questions of the twelve in the box, and the District 
Attorney may ask questions, and then, Mr. McCabe, you or 
your associates may ask questions, only one, however, on 
a side. 

Mr. McCabe: Yes, sir. 

The Court: We will proceed that way. 

17 Mr. McCabe: Does that permit us to ask questions 
individually as on voir dire? 

The Court: Yes. 

Mr. McCabe: Or are we to address our questions to the 
twelve in the box as a whole ? 



43 


The Court: Generally to the twelve. If there is ^ny 
reason, because of the response, which requires further 
interrogation, you may direct it to that individual. | 

Mr, McCabe: Thank you. | 

Mr. Fihelly: Your Honor, to save time, may I make this 
observation? In the Eisler case and in the Barsky clase, 
which is being now tried before Mr. Justice Keech, Ifoth 
sides had a list of questions prepared either to give to i the 
Court to ask the jury or to ask themselves, but I am poinjing 
out this situation: that all those questions which coujisel 
had ready either to submit to the Court or ask the jjury 
themselves were not permitted by the Court. Many of tljiem 
were of an inflammatory and improper nature. i 

I think the list should be submitted first to the Court. I We 
have our list. We will gladly do it. I think the defencjant 
should do the same. j 

Mr. McCabe: Yes; we have a list. i 

Mr. Fihelly: Before any harm is done to the panel, j 
The Court: Well, I generally depend on counsel’s obs(brv- 
ing the proprieties. ! 

18 Mr. Fihelly: I do know in the Barsky case t|hat 
some 38 questions were submitted to the Court. | do 
not think a third of tliem were permitted, and if Your Hoinor 
saw them. Your Honor would understand why they wfere 
not permitted. * ! 

I do think in this case, because of the nature of the ques¬ 
tions sought to have permission to ask them, that the Court 
should rule on them before any damage is done by counsel’s 
asking them. You have heard statements made here ai^d a 
statement in the affidavit with respect to this committee. 
Certainly Your Honor would not permit questions of ^hat 
kind and in that tone to be asked of the jury. i 

The Court: If you have the questions, I will be glacl to 
look them over. j 

Mr. Fihelly: I have mine. I will be glad to submit th^m. 
Mr. McCabe: I have a list of questions. It looks ratber 
extensive. Your Honor. ! 


i 

i 



The Court: I will take up the Government’s questions 
first. 

Is there any objection to the Government’s questions, 
Mr. McCabe! 

Mr. McCabe: I see no objections, Your Honor. I have 
my owTi opinions of them, but, as far as a legal objection is 
concerned, as questions being put to prospective jurors in 
the trial of this case, I do not see that they are 

19 objectionable. 

Mr. Fihelly: I think all of them were permitted by 
Judge Holtzoff in the Eisler case. 

The Court: Are there any objections to the defendant’s 
questions ? 

Mr. Fihelly: I was just handed a copy of them. Your 
Honor. I have not had a chance to read them. 

Mr. McCabe: I think I should say we are trying a defend¬ 
ant named Eugene Dennis. We are not trying anyone else 
who was tried before Judge Holtzoff or anyone else. 

The Court: I realize that. 

I think there ought to be searching inquiries to make 
certain that this defendant receives a fair and impartial 
trial. I am disposed to allow them. 

Mr. Fihelly: Certainly 55 is an improper question. Your 
Honor. 

The Court: Is that the one you object to! 

Mr. Fihelly: Yes, Your Honor. 

The Court: Any other! 

Mr. Fihelly: That is all I see at the moment, Your Honor. 
The Court: I will hear you on that, Mr. Fihelly. 

Mr. Fihelly: The question takes for granted that there 
is a hostility by members of the committee toward the 
defendant. There is nothing before the Court to 

20 show that. There is no evidence to back it up. That 
is the very type of question that I was afraid might 

poison the minds of the prospective jurors. Your Honor. 

The Court: Don’t you think, Mr. McCabe, that that posi¬ 
tion is well taken and that you might amend it to change 
the word “hostility” to “attitude”! 
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Mr. McCabe: Well, I think “hostility” is a veryi mild 
word, Your Honor, in view of the public statements by 
members of the committee that they hoped to se^ Mr. 
Dennis in the penitentiary and that they feel that th(‘ pen¬ 
alty provided by law is too small for his offenses anc. they 
are proposing legislation to increase the time in jail to five 
years. 

The Court: I do not think that that is relevant. 

Mr. McCabe: I think it might be relevant in enablii^g me 
judiciously to exercise my peremptory challenge. I j^v'ould 
agree that that would not be ground for a challenge for 
cause, but I think it is a bit of information that I am entitled 
to have. ! 

The Court: Would you have any objection to amending it 
as follows: “Is any member of the panel unaware (j^f the 
attitude of the House Committee, ’ ’ and so forth! | 

Mr. McCabe: May I inquire about that? i 

Mr. Brodsky is looking for a middle word between atti¬ 
tude” and “hostility.” Perhaps “opposition” would take 
care of it, or the fact that the House Committee has 
21 criticized Mr. Dennis’ attitude. | 

The Court: Would you have any objecti|)n to 
having it amended that way? i 

Mr. Fihelly: I have no objection to “attitude” or jto the 
action taken by the committee pursuant to the defendant’s 
non-appearance—anything like that. i 

The Court: I will permit it, then, if you wish to subjiiiit it 
as amended. | 

Mr. McCabe: I will accept Your Honor’s suggestioji. 

The Court: Very well. j 

That concludes the suggested questions, and, gentlbmen, 
I understand that perhaps some of these questions may 
invite further interrogation, and I will expect you to use all 
due propriety in further interrogating prospective jjirors. 

I will return the questions. I will ask a few generall ques¬ 
tions and then allow counsel to pursue these questions.j 
Mr. McCabe: I have an extra copy, if Your Honor ^i,^^shes 
to follow that. I 
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The Court: Very well, then. I will keep that. 

Now, if you will bring the jury in, Mr. Marshal. 

I will ask all spectators and witnesses to take seats to my 
right, so far as they can, so that the prospective jurors may 
have a chance to sit down. 

The Clerk tells me that one prospective juror, Garvin E. 
Peterson, has sent word that ho is a traveling man 

22 and has engagements to leave the city tomorrow and 
is fearful that this case might extend beyond to¬ 
morrow and wants me to excuse him. 

Is there any objection to my excusing him? 

Mr. McCabe: No objection, Your Honor. 

Mr. Fihelly: No objection. Your Honor. 

The Court: Mr. Clerk, ^\’ill you tell Mr. Peterson that he 
is excused? 

23 Examination of Jurors on Voir Dire. 


The Court: Now, Mr. Clerk, swear the jury on the voir 
dire. 

(Thereupon the jury was sworn on the voir dire by the 
Deputy Clerk of the Court.) 

The Court: Call twelve, Mr. Clerk. 

(Thereupon the following named jurors took seats in the 
jury box:) 


1. Aristide L. Borelli. 

2. Paul B. Burke. 

3. Mrs. Annie Johnson 
Darby. 

4. Andrew M. David. 

5. Clinton M. Evans. 

6. Mrs. Nancy Pennintgon 
Furlow. 


7. Mrs. Elizabeth Morton 
Gingrich. 

8. Stanley D. Grant. 

9. Mrs. Amanda E. 
Grigsby. 

10. Mrs. Bessie M. Groce. 

11. Leroy Harris. 

12. Arthur Hirsh. 


The Court: Now, I wish the prospective jurors seated 
in the jury box and the other prospective jurors in the 
courtroom would listen attentively while the District At¬ 
torney identifies the case. So that it will not be necessary 


for him to repeat his identification. Also listen attentijvely 
to the questions propounded to the jurors seated in thel box 
because it may be, as the case progresses, that you will be 
called upon to answer the same questions. j 

Now*, when the questions are asked of the twelve seiated 
in the box, or such substitutes that may be made, the C|ourt 
will expect each juror to answer, speak up, stanji up 
24 and answer if the answer to any question is iii the 
affirmative. Otherwise, remain seated and doj not 
speak out. If the answer to any question is in the affijrma- 
tive, the Court will expect the juror to stand up. If the 
juror does not stand up and speak up, the Court will uiider- 
stand that his answer is in the negative. | 

Now, Mr. District Attorney, w'ill you identify the eas(t? 
Mr. Pihelly: May it please Your Honor and your [pro¬ 


spective jurors: The defendant in this case is Eugene 
Dennis, who is seated right next to one of his counsel,! Mr. 
McCabe, and Mr. Brodsky, and also associated as coijmsel 
for the defendant is Mr. Freedman. | 

Mr. Freedman and Mr. Brodsky are members of the |New 
York Bar, and Mr. McCabe of the Philadelphia and ijenn- 

sylvania Bar. j 

My name is John W. Fihelly, and I am an Assistant 
United States Attorney prosecuting the case for the jCov- 

emment. ! 

The defendant is charged with violation of Title 2, j Sec¬ 
tion 192, of the United States Code. He is charged [with 
having been guilty of contempt of the House of Reprjisen- 
tatives. The indictment states in detail that on April 9th, 
of this year, after he had been previously summoned jby a 
committee of the House of Representatives, knowm ak the 
Committee on Un-American Activities, to be presentj and 
give testimony before that committee on that date,; and 
that he made wilful default. j 

The Government expects to call in support ojf the 
25 case all or some of the following witnesses: Uirst, 
Congressman John Parnell Thomas, of New Jdrsey. 
He is the gentleman standing by the wall; Congressman 


Karl Mundt. Congressman Mundt is expected to be here. 
And also Robert Stripling, chief investigator of the House 
Un-American Activities Committee. Also Mr. Edward K. 
Nellor. 

We may also have to call Mr. Lawrence LeCharity, the 
reporter who took both the hearing of March 26th and the 
April 9th hearing in connection with the committee meet¬ 
ing. He is with the W'ashington Reporters Service, 305 
Ninth Street, Northwest. I think that generally outlines 
the case. Your Honor. 

The Court: I will ask whether any prospective juror now 
seated in the jury box knows the defendant? 

(There was no response.) 

The Court: Does any prospective juror now seated in 
the jury box know his counsel, Mr. McCabe, Mr. Brodsky, 
or Mr. Freedman? 

(There w’as no response.) 

The Court: Does any prospective juror know Mr. 
Fihelly, Assistant District Attorney, who is assigned to 
prosecute this case? 

(There was no response.) 

The Court: Does any prospective juror know the Dis¬ 
trict Attorney, Mr. Fay, seated beside Mr. Fihelly, 
26 who may participate in the case—do I understand 
that, Mr. Fihelly? 

Mr. Fihelly: He may. As I understand it, he will not 
be here all the time and with the Court’s permission may 
be in and out. 

The Court: All right. 

Mr. Fay: Thank you, Your Honor. 

The Court: Does any prospective juror now seated in 
the box know any member of the District Attorney’s office 
staff? 

(There was no response.) 

The Court: Has any prospective juror read anything 
about this case in the newspapers? 

Juror Furlow: I have, yes. 


I 


The Court: Would what you have read influence your 
judgment in any way? | 

Juror Furlow: No. ! 

The Court: Could you try this case if selected as i juror 
and render a fair and impartial verdict based solely |on the 
evidence and on the instructions as to the law given you by 
the Court? | 

Juror Furlow^: Yes. j 

The Court: You would be uninfluenced by anythiilig you 
read in the newspaper? j 

Juror Furlow: Yes. | 

The Court: Has any })rospective juror formed an\t opin¬ 
ion as to the guilt or inrioccnce of the defendant? j 

27 (There was no response.) ; 

i 

The Court: You may inquire, Mr. Fihelly.i 
Mr. Fihelly: Should the questions be directed io the 
entire panel? | 

The Court: To the panel. j 

Mr. Fihelly: I address myself to the twelve in the li)ox to 
ask: Has any juror or any member of the family ojf any 
juror, or any close friend of any juror, ever been a member 
of any of the following organizations: i 

One, the Communist Party; two, the Young Coinini|mists 
League; three, the American Youth for Democracy;jfour, 
the Washington Book Shop; five, the Joint Anti-Fascist 
Refugee Committee; sixth. National Council of AmeHcan- 
Soviet Friendship; seven, American Russian Institute; 
eighth, American Committee for the Protection of the| For¬ 
eign Born; nine. Free Germany Movement; ten. Southern 
Conference for Human Welfare; elven. Civil Rights|Con¬ 
gress? ! 

I 

(There was no response.) | 

Mr. Fihelly: Has any juror subscribed to or read j)ubli- 
cations knowm as the ‘‘Daily Worker” or “New Masses”? 

(There was no response.) | 

The Court; You may inquire, Mr. McCabe. | 



Mr. McCabe: Does any member of the panel know any 
of the members of the House Committee on Un-Americ^ni 
Activities? 

(There was no response.) 

28 Mr. McCabe: That is the committee of the House 
of Representatives which initiated these proceed¬ 
ings? 

(There was no response.) 

Mr. McCabe: Docs anyone now on the panel know any 
employee of the House Committee on Un-American Ac¬ 
tivities? 

(There was no response.) 

Mr. McCabe: Do any now on the panel know any mem¬ 
bers of Congress? 

(There was no response.) 

Mr. McCabe: Are any of you employed now or have you 
been at any time employed by any member of Congress ? 

(There was no response.) 

Mr. McCabe: Is any member of the panel related to or 
friendly with a person employed now or before this time 
by the House Committee on Un-American Activities? 

(There was no response.) 

Mr. McCabe: Is any member of the panel friendly with a 
person employed now by the Congress, employed by a 
Congressman or by the Congress? 

Juror Furlow: I know someone employed by the Con¬ 
gressman from Indiana. 

Mr. McCabe: Would your association with such person 
have any effect upon your deliberations in this case, if you 
are selected as a juror? 

Juror Furlow: No. 

29 Mr. McCabe: In otlier words, you would listen to 
the testimony aiul listen to His Honor’s charge, par¬ 
ticularly as to the presumptions of innocence and weight 
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of the evidence, and make up your own mind withoutj any 
opinion because of this ? | 

Juror Furlow: Yes. I 

Mr. McCabe: I will ask you this question: Is any member 
of the panel related to or friendly to any employee of the 
Department of Justice? ! 

! 

(There was no response.) | 

Mr. McCabe: Is any member of the panel friendly |\\’ith 
or associated, related or associated with any person wljio is 
now or ever has been associated with the Federal Bureau of 
Investigation ? 

(There was no response.) 

Mr. McCabe: Has any member of the panel been 
by or is now employed by the Government of tJ 
States ? 

(Several jurors indicated in the affirmative.) 

The Court: Let us start out with number 1. 

Mr. McCabe: I note Mr. Borelli is listed as a Governipent 
employee. i 

Is that incorrect, Mr. Borelli ? | 

Juror Borelli: That is correct. ! 

Mr. McCabe: So the question was: Is there anyonjj an 
employee of the Government? j 

Juror Borelli: I didn’t get the question. I didn’t 
30 hear. I can’t hear you. I work for the Governnient. 
Mr. McCabe: Mr. Borelli, mav I ask vou whether 

f w » I 

you have any difficulty in hearing us or in understanding 
what is said ? j 

Juror Borelli: No. You asked me—I didn’t understand 
it, but I have got no difficulty at all. | 

Mr. McCabe: In what branch of the Government are! vou 

I • 

employed? j 

Juror Borelli: Federal Works Agency, Building Branch. 
Mr. McCabe: You have been employed by that brajnch, 
how long? j 

Juror Borelli: Since 1938. i 


employed 
le United 




Mr. McCabe: You are a resident of the District of 
Columbia ? 

Juror Borelli: That is right. 

Mr. McCabe: By the way, do you have a vote in the Dis¬ 
trict of Columbia? 

Juror Borelli: A vote ? 

Mr. McCabe: Yes. 

Juror Borelli: We don’t vote in the District of Columbia. 

Mr. McCabe: Would your employment by tlie Govern¬ 
ment make you influenced in any way to the Government’s 
side of the case as against the defendant? 

Juror Borelli: No, sir. 

Mr. McCabe: Would this defendant because of the 
.‘11 fact that he is to have as witnesses against him lead¬ 
ing officials of the I’nited States Government and 
members of Congress, would he stand in a woi'se position 
than some other defendant who didn’t have those witnesses 
appearing against him ? Do you understand what I mean, 
Mr. Borelli? 

Juror Borelli: 1 have answered you already. 

Mr. McCabe: It would have no effect on youi- delib¬ 
erations? 

Juror Borelli: That is right. 

Mr. McCabe: Suppose we ask ne.xt, Mrs. Darby. 

Juror Darby: I used to work for the Government. 

Mr. McCabe: How long ago? In what department? 

Juror Darby: Apprentice assistant at tlie Bureau of En¬ 
graving. 

Mr. McCabe: What is your occuy)ation now? 

Juror Darbv: Housewife, now. 

Mr. McCabe: Would your Government association affect 
your deliberations in any way? 

Juror Darby: No, sir, it would not. 

Mr. McCabe: If selected as a juror ? 

Juror Darby: No, it would not. 

Mr. McCabe: Would you be prejudiced against this de¬ 
fendant because of the fact that some of the witnesses * 
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against him would be members of the Congress of the IjJnited 
States ? i 

Juror Darby: No. j 

32 Mr. McCabe: You would go into the box ^ith a 
mind free and clear of any ])re.iudice? 

Juror Darby: Yes. | 

Mr. McCabe: Thank you. j 

Mr. David, where do you work ? i 

Juror David: I am with the Federal Works Agency, 
mechanic. 

Mr. McCabe: How long have you been with them? 

Juror David: Since 1940. 

Mr. McCabe: Have you ever had any contact wijfch the 
FBI or any other bureau of the Government? ! 

• ^ I 

Juror David: No. j 

Mr. McCabe: Would your Government service make you 
inclined toward the Government’s side of the case? i 

Juror David: No, sir. j 

Mr. McCabe: Do you believe that, for instance, if you 

were selected as a juror and you came to the conclusion that 
a verdict of not guilty was required, do you think that would 
embarrass you in your employment ? 

Juror David: Of course not. 

Mr. McCabe: You don’t think you might be called u|^on to 
explain in any way? 

Juror David: No, sir. 

' I 

Mr. McCabe: You are aware of the fact that ju^t now 
there is an examination being made under Presi- 

33 dential Order concerning tlie loyalty of Goverinment 
employees ? 

Juror David: Yes, sir, I have read about it. I 

Mr. McCabe: Do you think that would in anj’ way in con¬ 
sidering the evidence in the case, you might say to yourself: 
Well, now, maybe I better say to myself, maybe if !l join 
others in finding a verdict of not guilty that the FBI is 
coming do^\’n to ask me how I did that ? j 

Juror David: No, sir, I don’t think that would happjen. 


( 

! 
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Mr. McCabe: You would listen to the evidence and the 
charge of His Honor? 

Juror David: Exactly. 

Mr. McCabe: And the argument of counsel and render a 
verdict on the evidence which vou hcai'd from the stand and 
the law on the evidence? 

Juror David: Yes. 

Mr. McCabe: Even if, and His Honor will tell vou, if vou 
haven’t already heard, that the verdict of the jury must be 
unanimous and that both the Government and the defendant 
are entitled to the carefully considered opinion and verdict 
of each juror ? 

Juror David: Yes. 

Mr. McCabe: Now, suppose it came to the point where you 
found yourself in a minority, and even after listening to the 
arguments of your fellow jurors, you were still convinced 
in your own mind that you wei’e right, if you were 
34 still not convinced beyond, as His Honor will 
describe, beyond a reasonable doubt of tlie guilt of 
the defendant, would you then maintain your own 73 osition 
after giving full weight? 

Juror David: I think so. 

Mr. McCabe: Mrs. Furlow, you are employed where? 

Juror Furlow: I am employed by the Bureau of the 
Census. 

Mr. McCabe: How long '! 

Juror Furlow: Five years. 

Mr. McCabe: I don’t want to repeat all the questions 1 
went to in detail with Mr. David. There is no point repeat¬ 
ing to each juror, but do you feel that your Government 
employment would embarrass you in any way or deter you 
from rendering a verdict of not guilty, if you concluded that 
such a verdict was warranted ? 

Juror Furlow: I don’t think so. 

Mr. McCabe: You don’t feel you would be embarrassed 
among your fellow employees ? 

Juror Furlow: No. 
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Mr. McCabe: Because of the loyalty test that is going} on! 
Juror Furlow: I don’t think so. | 

The Court: Do you have any doubt about it ? 

Juror Furlow: No, it would not influence me. It wbuld 
not embarrass me. 

I 

35 Mr. McCabe: Thank von. 

I 

Mr. Grant, where are you employed? 

Juror Grant: The City Post Office. | 

Mr. McCabe: How long have you been employed there? 
Juror Grant: For about 29 years. 

Mr. McCabe: What district in the city are you? Are you 
out in the street or in the office? 

Juror Grant: Out on the street, a letter carrier. 

Mr. McCabe: Does your delivery route bring you in con¬ 
tact with anv officials of the Government? 

I 

Juror Grant: Not that I know of. 

Mr. McCabe: What district ai-e you in .’ 

Juror Grant: The Georgetown district. 

Mr. McCabe: Is that a residential district ? 

Juror Grant: Yes; a few Government buildings, iJut I 
don’t have to contact anyone. [ 

Mr. McCabe: Do you feel tliat you would be enibarriisse<l 
in the consideration of this case at the pros])ect of returning 
a verdict of not guilty ? | 

Juror Grant: I do not. j 

Mr. McCabe: You would listen to the evidence ? | 

Juror Grant: Yes. j 

Mr. McCabe: And give heed to what IIis Honor would say 
i-egarding the presumption of innocence? 

Juror Grant: I wouhl. 

.36 Mr. McCabe: And the doctrine of reasonable dbubt? 
Juror Grant: Yes. 

Mr. McCabe: Do you feel this loyalty test would in any 
way render you subject to an inquiry if you found a velrdict 
of not guilty in this case? | 

Juror Grant: It would not. | 

Mr. McCabe: Thank you, Mr. Grant. | 
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Mrs. Grigsby. Now, Mrs. Grigsby, you are a card punch 
operator in the Na\w Department? 

Juror Grigsby: Yes, sir. 

Mr. McCabe: How long have you been employed there ? 

Juror Grigsby: About four and a half years. 

Mr. McCabe: Now, did your work in the Navy bring 
you in contact in any way with the Intelligence Department 
of the Na\w? 

Juror Grigsby: Oh, no. 

Mr. McCabe: What branch of the Navy are you in? 

Juror Grigsby: Supplies and Accounts. 

Mr. McCabe: Do you feel that if you, after considering 
the ciise, found that a verdict of not guilty was called for 
in the case, do you think that would embarrass you among 
your fellow employees when you went back among them 
after finishing your service on the juiy ? 

Juror Grigsby: Definitely not. 

Mr. McCabe: You would have no hesitation to use 
37 your own good judgment and common sense in this 
case ? 

Juror Grigsby: No. 

Mr. McCabe: Do you feel this loyalty test would in any 
way affect you ? 

Juror Grigsbv: No. 

Mr. McCabe: Mrs. Groce, is that? 

Juror Groce: Yes. 

Mr. McCabe: Mrs. Groce, you are in the Veterans Ad¬ 
ministration? 

Juror Groce: Yes, sir. 

Mr. McCabe: And you are an elevator operator? 

Juror Groce: Yes. 

Mr. McCabe: How long have vou been employed on that 
job? 

Juror Groce: Five vears. 

Mr. McCabe: Were you with other Government services 
before that? 

Juror Groce: No. 
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Mr. McCabe: Now, do you feel that you would be em¬ 
barrassed in any wav or influenced in anv way in the Con- 
sideration of this case by the fact of your Government iem¬ 
ployment? I 

Juror Groce: No, sir. | 

Mr. McCabe: Do vou think vou would be embarrassed 

ft ft- I 

among your fellow employees? | 

38 Juror Groce: No. j 

Mr. McCabe: And they said: This is one of the 

jurors that freed Eugene Dennis? You don’t think that 
would bother you at all ? i 

Juror Groce: No. ! 

Mr. McCabe: Do you think the Government loyaltyjtest 
which is being conducted, do you think that would stop j you 
if you were a member of the jury which found a verdicjt of 
not guilty? j 

Juror Groce: No. 

Mr. McCabe: Now, I ask the members of the panel, any¬ 
one who is engaged in business, a profession or trade, I ask 
them whether that buisness, profession, or trade lum¬ 
bers Government employees to any substantial extent, 
whether patrons, clientele oi' customers? j 

(There was no response.) | 

Mr. McCabe: Is any member of the panel an applicant 
for a position with the Government? j 

(There vras no response.) | 

Mr. McCabe: Does any member of the panel have a Rela¬ 
tive or close friend who is on the civil service list? | 
Juror Grant: I have. j 

Mr. McCabe: ^fr. Grant ? I 

Juror Grant: I have a son who is employed by the|Bu¬ 
reau of Standards. 

39 Mr. McCabe: You have a son who is a Govern¬ 
ment employee? j 

Juror Grant: Yes. ! 

Mr. McCabe: Do you think that would embarrass|you 
in any way in consideration of this case? | 




Juror Grant: No, sir. 

Mr. McCabe: Mr. Evans? 

Juror Evans: I have a nephew who is on the police force. 

Mr. AIcCabe: Do you think that would embarrass you in 
any way in rendering a fair verdict in the case ? 

Juror Evans: No, sir. 

Mr. McCabe: Is any member of the panel associated or 
has been associated with any agency, either public or pri¬ 
vate, engaged in detection or law enforcement? 

(There was no response.) 

Mr. McCabe: Is any member friendly with any person 
who is now associated with any such agency of law enforce¬ 
ment, or engaged in detection of law violations? 

(There was no response.) 

Mr. McCabe: Now, has any member of the panel ever 
served on a jury? 

Juror David: Yes. 

Mr. McCabe: Mr. David? 

Juror David: Yes. 

Mr. McCabe: You have served on a jury in the District 
Court? How long ago? 

40 Juror David : A year or so ago. 

Mr. McCabe: I don’t mean during the present ses¬ 
sion. 

Juror David: No, I have been before that. 

Mr. McCabe: Has anyone else been a member of a pre¬ 
vious panel of jurors? 

(There was no response.) 

Mr. McCabe: Has any member of the panel serv’ed on a 
grand juiy? 

(There was no response.) 

Mr. McCabe: Now, are any members of the panel re¬ 
ceiving compensation, pensions, or other emoluments from 
the Government? 

(There was no response.) 
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Mr. McCabe: Is any member of the panel associated kvith 
the Ku Klux Klan? | 

(There was no response.) I 

Mr. McCabe: Or friendly with anybody related to the 

* Ku Klux iOan? | 

(There was no response.) j 

t Mr. McCabe: Is anyone associated with the Knights of 

the White Camelia, or have any relatives or friends asso¬ 
ciated with it? i 

^ j 

(There was no response.) | 

Mr. McCabe: Or any friends associated with the iVjmer- 

I lean Anti-Communist Association, or have relative^ or 

friends related to the Anti-Communist Association? 
41 Mr. David? | 

* Juror David: W’ait. I wall see. Here it is.j 

Mr. McCabe: May I see it? I 

Juror David: Yes (handing a paper writing to couilsel). 
Mr. Fihelly: What is that ? | 

Mr. McCabe: Here it is (handing the paper writing to 

Mr. Fihelly). | 

Now, Mr. David, may I ask you whether in view of the 

* fact that you have joined the Anti-Communist Association, 
whether you could take oath and sit on a jury andj give 
a Communist, an official of the Communist Party, th(| fair 
and unprejudiced consideration to which he is entitle<|l? 

Juror David: Sir, I would go exactly on the evidence 

V and nothing else could change me. j 

Mr. McCabe: Would the fact that he was an official of 
the Communist Party, say, in any way influence you? | 
Juror David: If it is something pertaining to the yiola- 
tion, we are against it; other than that, I would not. j 
Mr. McCabe: Is any member of the panel associated! with 

^ the American Action, or related or friendly with anyone 

related to American Action? | 

(There was no response.) j 

Mr. McCabe: Is any member of the panel associated 
with any person engaged in lobbying activitie^ for 



42 his group, like the National ^Vssociation of Manufac¬ 
turers or the Chamber of Commerce, or knows any¬ 
one employed by the person engaged in such activities? 

(There was no response.) 

Mr. McCabe: Is any member of the })anel employed by 
the National Association of Manufacturers or the Chamber 
of Commerce? 

(There was no response.) 

Mr. McCabe: Is any member of the panel employed by 
the Washington Times-Herald ? 

(There was no response.) 

Mr. McCabe: Is any member of the panel employed by 
a radio station in Washington, or friendly with any em¬ 
ployee, related or friendly with any radio sUxtioii employee? 

(There was no response.) 

Mr. McCabe: Does any member of the panel read the 
Washington Times-Herald? 

(Several jurors indicated in the affirmative.) 

The Court: Let them stand. You may interrogate 
them. 

Oh, all of them? They may sit down. 

Mr. McCabe: Let me ask you this: Whether your read¬ 
ing of the Washington Times-Herald has led you to any 
conclusion regarding this particular case? 

(There was no response.) 

Mr. McCabe: Has the reading of the Washington 

43 Times-Herald conditioned or prejudiced your mind 
in any way? 

(There was no response.) 

Mr. McCabe: Against a person, a member of the Com¬ 
munist Party, just because he is a member of the Commu¬ 
nist Party? 

(There was no response.) 
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Mr. McCabe: In other words, I can take it from your 
silence that even though you are readers of the newsp:jiper 
that you could give this defendant, even though this p^rty 
may have been subject to attack by the newspaper, jyou 
could give him a fair and impartial trial; is that correcjt? 

(There was no response.) | 

i 

Mr. McCabe: I think His Honor asked you whether! you 
had read or heard anything about this case. I won’t rebeat 
that. j 

Now, I will ask whether any member of the panel iis a 
member of or in association with any organization, society, 
lodge, or fraternity, any of those groups which hav4 by 
resolution or otherwise taken a definite stand againstj the 
Communist Party, of which the defendant is an officer j? 

i 

(There was no response.) | 

Mr. McCabe: Nobody has been a member of a socjiety 
which has gone on record as denouncing Communist^ or 

communism? ! 

j 

(There was no response.) | 

Mr. McCabe: Now, I think I have asked all of you, t^ose 
who were Government employees particular, if jyou 
44 have knowledge of the President’s loyalty ordeir. i 
will ask you whether you recall reference of the I^res- 
ident to communists in that loyalty order in which it !was 
stated that a member of the Communist Party was a person 
of questionable loyalty? I 

i 

(There was no response.) | 

Mr. McCabe: Now, have any members of the panel h^ard 
about the Southern Conference for Human Welfare thijit, I 
believe, was in the newspapers last week? i 

(There was no response.) | 

Mr. McCabe: Have any members of the panel ifead 
about the announcement of the Committee on Un-American 
Activities, whose members \vill be called to testify hbre, 

j 

i 


I 
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that it would send obseiwers to the meeting sponsored by 
the Southern Conference for Human Welfare at which Mr. 
Henry Wallace was the principal speaker? 

Juror Furlow: I read something about it in the paper. 

Mr. McCabe: You feel that would not affect your judg¬ 
ment in the case? 

Juror Furlow: No. 

Mr. McCabe: Does any member of the panel understand 
the penalties which the loyalty order places on friendly as¬ 
sociation and friendliness with communists ? 

(There was no response.) 

Mr. McCabe: It is in ray mind that someone might feel— 
I ask you Government employees that particularly, that 
even though you concluded a verdict of not guilty 
45 was called for in this case, you might still be afraid 
that that would be considered as having friendly 
association or friendliness with an officer of the Communist 
Party. Are you sure that would not affect your minds in 
any way? 

(There was no response.) 

Mr. McCabe: Now, is any member of the panel unaware 
of the attitude of the House Committee on Un-American 
Activities to the defendant? 

(There was no respon.se.) 

Mr. McCabe: Is anyone unaware? That moans you are 
all aware? 

(There was no response.) 

Mr. McCabe: Of the attitude of the House Committee 
on Un-American Activities toward Eugene Dennis ? 

(There was no response.) 

Mr. McCabe: You feel you would be prepared to take 
oath as jurors despite that knowledge of the attitude of 
the House Un-American Committee toward Eugene Dennis 



i 
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and go with clear unprejudiced minds into the consideration 
of this case? 

i 

(There was no response.) j 

i 

Mr. McCabe: Is any member of the panel unawai[e of 
the hostility of the present Administration of the Uiiiited 
States toward the Communist Party? i 


(There was no response.) 


46 Mr. McCabe; You are all aware that the pre|sent 
Administration, the Government has taken a stiand, 
a decided stand against the Communist Party? i 


(There was no response.) j 

Mr. McCabe: And not feel, or feel in any way affected 
by that stand in the consideration of this case? | 


(There was no response.) 

Mr. McCabe: Has any member of the panel read or 
heard of the desires of the members of the House Commit¬ 
tee on Un-American Activities with respect to the prosjicu- 

tion of communists? 1 

i 

(There was no response.) j 

Mr. McCabe: Does any member of the panel have in! his 
present attitude, or his past or present associations, belpng 
to—I might say with religious scruples, which would siend 
him into the jury box if chosen with some feeling against 
this defendant, or anything in your associations or preju¬ 
dices which would put this defendant somewhat in a bad 
position, even a little bit behind the eight-ball when! he 
comes into court? 1 

(There was no response.) | 

1 

Mr. McCabe: I take it everyone then on this pdnel 
realizes the solemnity of the oath and the importance of 
the case to the Government of the United States and to {his 
defendant and could go home afterwards, no maljter 

47 what the verdict is rendered, either guilty or pot 

1 

1 
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guilty, and be sure that his or her conscience would 
be perfectly clear? 

(There was no response.) 

Mr. McCabe: Will Your Honor indulge me a moment? 

I have no further questions. 

Mr. Fihelly: I have one. 

Counsel has asked properly whether any jurors could 
return, if the evidence so indicated, a verdict of not guilty 
and that they would not be embarrassed. 

I would like to ask any member of the panel, if the evi¬ 
dence warranted on the law as Your Honor gave it, could 
not return a verdict of guilty. 

The Court: Yes. 

Mr. Fihelly: As I have indicated to His Honor, counsel 
for the defendant has asked you, and I say properly, if you 
know of any reason if the evidence indicated that the de¬ 
fendant was not guilty, that you could not render such a 
verdict. On the other hand, I want to ask you if the evi¬ 
dence in this case on the law as His Honor gives it, indi¬ 
cated the guilt of the defendant beyond a reasonable doubt, 
would you and could you render such a verdict? 

(There was no response.) 

The Court: Let me ask the jurors, the prospective jurors 
in the box, whether any reason suggest itself to any one 
of you why you should not sit as jurors in this case 
48 and render a fair and impartial verdict solely on 
the evidence and under the instructions as to the law 
given by the Court? 

(There was no response.) 

The Court: Very well. I will hear any challenges. 

Mr. McCabe: Well, in the first place, I should like to 
challenge for cause, despite the inquiry elicited from the 
talesmen, all Government employees. 

The Court: Do you wish to be heard on that ? 
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Mr. McCabe: I think the reasons are clear to us alll, 
without argument, Your Honor. i 

The Court: What is your position, Mr. Fihelly? I 

Mr. Fihelly: It has never been done. Your Honor, jfco 

challenge Government employees as such. ! 

The Court: Not since the law was amended. j 

Mr. Fihelly: That is what I mean. i 

Mr. McCabe: Your Honor, this loyalty test does bridg 
a new shade into the case. It is for that reason that I was 
urging that at this time. ! 

The Court: Under the law, Mr. McCabe, the defendaht 
must challenge for cause. It is denied. j 

Mr. McCabe: Juror number 4, Andrew M. David, I 
challenge Mr. David for cause on the ground that he is ia 
member of the Anti-Communist League. I am sure Mi*. 
David has answered all questions as honestly as possibly. 
It is asking too much of human nature for a man who hals 
Joined the Anti-Communist League, taken the trouble 
49 to Join that league, to ask him to divest himself of 
this. He cannot divest himself of it, and accept hijs 
own Judgment, and he cannot so divest himself. i 

W’e know many of us think we are unprejudiced an(jl 
has been in the position where he is convinced himself that 
he is acting absolutely fairly and without prejudice, an<ji 
some time later it occurs that he has been influenced in som^ 
way by some deep prejudice. I have had it in my owi 
mind, that there is a little trace of bigotry in me sometimes, 
but I thought I was acting entirely in a disinterested fashioiji 
toward a member of some group which I considered unorl- 
thodox. I 

I think in these serious matters we should not allo'vir 
a man to be the Judge of his own ability to free his mind of 
prejudice, where he has gone on record as feeling that thi 
people in this country should band together in an active^ 
Anti-Communist League. 

Mr. Fihelly: It will be shown that the defendant is'^ 
as has been intimated by counsel, and it will come in in th(i 
case, the defendant is secretary of the Communist Party| 


I 






In view of the fact that the juror is a member of an organ¬ 
ization that is anti-communist, I think that he might be 
impartial, and I leave it to your discretion. 

The Court; I will excuse him for cause. He is excused 
for cause. 

Mr. McCabe: Mr. David, and all the rest of the panel 

50 know, that is not a reflection on Mr. David, who was 
most frank in his replies. 

The Court: I understand. 

(Andrew M. David left the jury box.) 

(Mrs. Elizabeth Levine Holford took a seat in the jury 
box.) 

The Court: Mrs. Holford, you heard the case identi¬ 
fied by the District Attorney? Do you know the defend¬ 
ant? 

Juror Holford: No, sir. 

The Court: Do you know any of his counsel ? 

Juror Holford: No, sir. 

The Court: Do you know the District Attorney? 

Juror Holford: No. 

The Court: Do you know any members of his staff? 

Juror Holford: No. 

The Court: Have you read anything about this case in 
the newspapers? 

Juror Holford: I might have scanned the headlines; 
that is all. 

The Court: Would that influence your judgment in any 
way? 

Juror Holford: No, sir. 

The Court: If you were selected as a juror in the case, 
could you try the case fairly and impartially and render 
a fair and impartial verdict solely on the evidence 

51 under the law as given by the Court? 

Juror Holford: Yes, sir. 

The Court: Do you know any witnesses whose names 
were called by Mr. Fihelly? 

Juror Holford: No, sir. 
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The Court: I do not think that question was aske4 of 
the other eleven. I will ask it now: Do any of the other 
eleven prospective jurors know any of the witnesses wl^ose 
names were called? ! 

(There was no response.) | 

The Court: Have you formed any opinion, Mrs. I^ol- 
ford, as to the ^^uilt or innocence of this defendant? I 
Juror Holford: No, sir. i 

The Court: You may inquire, Mr. Fihelly. 

Mr. Fihelly: Has any member of your family, or any 
close friend, ever been a member of any of the following 
organizations. I will not number them, just mention thcjm: 
The Communist Party; the Young Communists League; fee 
American Youth for Democracy; Washington Book Shpp; 
Joint Anti-Fascist Refugee Committee; National Council of 
American-Soviet Friendship; American-Russian Institufe; 
American Committee for the Protection of the Forei^- 
Bom; Free Germany Movement; Southern Conference fer 
Human Welfare; Civil Rights Congress? | 

Juror Holford: No. | 

Mr. Fihelly: Have you subscribed or read alny 
52 publications known as the “Daily Worker” or “J^ew 
Masses”? ! 

Juror Holford: No, sir. ! 

The Court: Mr. McCabe. | 

Mr. McCabe: In what department of the Government 
are you employed? ' 

Juror Holford: Department of Commerce. | 

Mr. McCabe: In what capacity? | 

Juror Holford: Clerk. i 

Mr. McCabe: As a clerk? 1 

Juror Holford: Yes. | 

Mr. McCabe: Does that bring you in contact mth the 
FBI or Congress? 1 

Juror Holford: No, sir. | 

Mr. McCabe: Do you have any close friends or relatives 
who are employed by the Government? j 
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Juror Holford: I have a cousin that works for the 
Navy. 

Mr. McCabe: Have you been a member of the Anti- 
Communist League? 

Juror Holford: No. 

Mr. McCabe: Or the Ku Klux Klan? 

Juror Holford: No. 

Mr. McCabe: Or the White Camelia? 

Juror Holford: I never heard of it. 

Mr. McCabe: You heard the questions I put to the 
other members of the panel, and I vill ask you whether 
in your past history, association, or feelings or 

53 prejudices there is anything which would prevent 
you from going to that jury box and rendering a fair 

and impartial verdict in accordance with the evidence as 
you interpret it? 

Juror Holford: No. 

Mr. McCabe: You are familiar with the Government 
loyalty oath investigation? 

Juror Holford: I believe I am. I have heard something 
of it. 

Mr. McCabe: Do you feel that rendering a verdict of not 
guilty in this case, if you come to that conclusion, it would 
stop you, any criticism or embarrassment among your 
fellow employees? 

Juror Holford: None whatsoever. 

Mr. McCabe: Or by your superiors ? 

Juror Holford: No. 

Mr. McCabe: You would not have any thought that would 
be taken as evidence of friendliness to communism? 

Juror Holford: No; I am not worried about my job that 
way. 

Mr. McCabe: I have no further questions. 

Mr. Fihelly: May I ask the same one I did? I take it 
that if the evidence in this case showed the guilt of this 
defendant under the instructions on the law that you 
could render such a verdict? 

54 Juror Holford: Yes. 
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Mr. Filielly; Number 3, Mrs. Darby. i 

(Mrs. Annie Johnson Darby left the jury box.) 
(William 0. Howard took a seat in the jury box.) I 
The Court: Mr. Howard, you heard the case identjificd 
by Mr. thhelly, the Assistant District Attorney? | 

Juror Howard: Yes, sir. i 

The Court: Do you know Mr. Fihelly? I 

Juror Howard: No, sir. 

’ I 

The Court: Do you know the District xVttorney,; Mr. 
Fay? j 

Juror Howard: No, sir. i 

' ^ I 

The Court: Do you know any of his assistants ? 

Juror Howard: No, sir. I 

The Court: Do you know the defendant? I 

Juror Howard: No, sir. j 

The Court: Do you know any of his counsel? j 
Juror Howard: No, sir. 

^ I 

The Court: Do you know any of the witnesses whose 
names were called: j 

Juror Howard: No, sir. I 

The Court: Have you formed any opinion as to the 
guilt or innocence of the defendant? 

Juror Howard: No, sir. 

The Court: Have you read anything about this (|;asc 
in the newspapers? ! 

55 Juror Howard: Only the headlines, sir. j 

The Court: Did the reading of these headlines 
influence your judgment in any way? j 

Juror Howard: No, sir. j 

The Court: Could you render judgment solely onithe 
evidence under the instructions of the Court and ujiin- 
fluenced by reading these headlines? 

Juror Howard: Yes, sir. , 

The Court: Does any reason suggest itself to you why 
you should not sit as a juror in this case? ; 

Juror Howard: No, sir. 

The Court: Mr. Fihelly? 
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Mr. Fihelly: Mr. Howard, have you belonged to or 
has any close friend or member of your family belonged 
to the following organizations at any time: The Commu¬ 
nist Party; the Young Communists League; the American 
Youth for Democracy; Washington Book Shop; Joint An¬ 
ti-Fascist Refugee Committee; Natoinal Council of Amer¬ 
ican-Soviet Friendship; American Russian Institute; Amer¬ 
ican Committee for the Protection of the Foreign Born; 
Free Germany Movement; Southern Conference for Human 
Welfare; Civil Rights Congress? 

Juror Howard: No. 

Mr. Fihelly: Or have you subscribed to or read the pub¬ 
lications known as the “Daily AVorker” or “New Masses”? 

Juror Howard: No, sir. 

56 Mr. McCabe: Mr. Howard, I won’t repeat all the 
inquiries I made of the other jurors. I assume you 
have heard them? 

Juror Howard: Yes. 

Mr. McCabe: I ask you: Are you a member of any 
anti-communist organization? 

Juror Howard: No, sir. 

Mr. McCabe: Like the AVhite Camelia or any other such 
organization? 

Juror Howard: No, sir. 

Mr. McCabe: Is there anything in your history or your 
feeling, even your prejudices, which would put this de¬ 
fendant, an official of the Communist Party, in a worse 
light then when you come to consider his guilt or innocence 
than if he were not a member of such organization? 

Juror Howard: No. 

Mr. McCabe: Would he stand in the same position as 
though he were a clerk, an employee in a haberdashery 
store, who came here charged with a similar offense? 

Juror Howard: That is right; yes, sir. 

Mr. McCabe: And his political leanings or economic 
theories as evidenced by his being an officer of the Commu¬ 
nist Party would not affect you in any way? 

Juror Howard: No, sir. 




Mr. McCabe: You feel you could go into the juiiy box 
with a clear conscience and find a verdict of gujlty or 

57 not guilty as warranted? j 

Juror Howard: Yes, sir. I 

Mr. McCabe: And go home with nothing on you^ con¬ 
science at all? j 

Juror Howard: Yes, sir. | 

Mr. Fihelly: And if the evidence in the case indjicated 
the guilt of the defendant in connection with the ii^struc- 
tions of law that the Court gave you, you could render such 
a verdict ? j 

Juror Howard: Yes, sir. 

The Court: Gentlemen, this is the time when we usually 
recess for lunch, and the usual time taken is one j hour. 
So I will recess now until 1:30. i 

I ^vill ask the prospective jurors in the box and thej other 
prospective jurors in the room not to discuss this cash with 
anyone during the noon recess and not discuss thi case 
among yourselves. I rely on you to obey my admonition. 
Come back at 1:30. j 

(Thereupon, at 12:30 o’clock p. m., a recess was!taken 
until 1:30 P. M.) j 

58 AFTERNOON SESSION I 

I 

(The proceedings were resumed at 1:30 p. m., at tjhe ex¬ 
piration of the recess.) j 

The Court: It is with the defense, as I recall it. I 
Mr. McCabe: Yes. j 

Excuse No. 6, your Honor. j 

The Deputy Clerk: No. 6, Mrs. Nancy Furlow. ! 

(Mrs. Nancy Pennington Furlow left the jury box,) 

The Deputy Clerk: Mrs. Margaret T. Iglehart. j 
(Mrs. Margaret T. Iglehart took a seat in the jury!box.) 
The Court: Mrs. Iglehart, be seated, please. j 

Did vou hear Mr. Fihellv identify the case? | 

Mrs. Iglehart: Yes, I heard him identify it. I 



The Court: Do you know the defendant? 

Mrs. Iglehart: No, sir. 

The Court: Do you know any of his counsel ? 

Mrs. Iglehart: No. 

The Court: Do you know Mr. Fihelly? 

Mrs. Iglehart: No, sir. 

The Court: Do you know the District Attorney? 

Mrs. Iglehart: No, sir. 

The Court: Do you know any of his assistants other 
than Mr. Fihelly? 

Mrs. Iglehart: No, sir. 

The Court: Do you know anv of the witnesses 
59 whose names 

Mrs. Iglehart: No, I do not. 

The Court: Have you formed an opinion as to the guilt 
or innocence of this defendant? 

Mrs. Iglehart: No. 

The Court: Have you read any newspaper accounts of 
this trial? 

Mrs. Iglehart: At first just a little; not much. 

The Court: AVould what you have read influence your 
judgment in any manner? 

Mrs. Iglehart: No. 

The Court: If selected as a juror, could you try this 
case fairly and impartially? 

Mrs. Iglehart: Yes, sir. 

The Court: Or would you be influenced by what you 
read? 

Mrs. Iglehart: No. 

The Court: You would not be? 

Mrs. Iglehart: No, sir. 

The Court: Does any reason suggest itself to you why 
you should not sit as a juror in this case? 

Mrs. Iglehart: No, sir. 

The Court: Mr. Fihelly. 

Mrs. Fihelly: You heard the list of organizations I 
read? 

Mrs. Iglehart: Yes, sir. 
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Mr. Fihelly: Did you or any member of your fam}ly or 
close friends at any time belong to any of tho$e or- 

60 ganizations? ! 

Mrs. Iglehart: No, sir. | 

Mr. Fihelly: Have you are any your family or 1 close 
friends subscribed to the Daily AVorker or New Masses? 
Mrs. Iglehart: No, sir. | 

The Court: Mr. McCabe. i 

Mr. McCabe: Mrs. Iglehart, what is your employijient? 
Mrs. Iglehart: I am at present employed in a private 
concern. I 

Mr. McCabe: Wliat is the nature of that business?! 

Mrs. Iglehart: Addressograph, Graphotype operatjor. 
Mr. McCabe: Does your firm do anv work for theiGov- 
ernment? | 

Mrs. Iglehart: No, sir. | 

Any Government agencies? | 

Mrs. Iglehart: No, sir. | 

Mr. McCabe: Or any Congressman? i 

Mrs. Iglehart: No, sir. I 

Mr. McCabe: Do you have any acquaintance amon|? the 
Members of Congress? j 

Mrs. Iglehart: No, not now. 

Mr. McCabe: Or among the members of the F. B. I. ? 
Mrs. Iglehart: No, sir. 1 

Mr. McCabe: Or other Government agencies? I 

Mrs. Iglehart: No, sir. | 

Mr. McCabe: Have you ever been a member or', are 
you now a member of any anti-communist organiza- 

61 tion? I 

Mrs. Iglehart: None at all. ! 

Mr. McCabe: Is there any association or feeling I that 
you have toward the Communist Party or Comrnujtiists 
which would make a member of that party, a Commhnist, 
on trial start off at a disadvantage in your consideration? 
Mrs. Iglehart: Well, just in what way, now? | 

Mr. McCabe: This defendant is an officer of the Conjimu- 
nist Party of the United States. When you come t<J the 
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consideration of the guilt or innocence of this defendant, 
would he be in a worse position, for instance, than some¬ 
body who was employed in a haberdashery shop or ran a 
restaurant? 

Mrs. Iglehart: Not if he was guilty. 

The Court: What was that ? 

Mrs. Iglehart: Not if he was guilty. 

Mr. McCabe: Not if he was guilty? 

Mrs. Iglehart: If he was guilty, I would say so. 

Mr. McCabe: Now, supposing, in the consideration of 
the case, you came to a point where you were in doubt as to 
the guilt or innocence of the defendant, you were in some 
doubt as to whether the Government had introduced evi¬ 
dence of such quantity and such quality that, under the 
instructions of his Honor, a verdict of guilty could be 
found. If you were in doubt about that, would the fact 
that this defendant is a member of the Communist Party 
make you overcome those doubts more readily than if 
62 he were not? 

Mrs. Inglehart: I do not think it would. 

Mr. McCabe: You think a Communist would not stand 
in any different light in your mind than any other person? 

Mrs. Inglehart: To a certain extent, yes. 

The Court: Wliat is that ? 

Mrs. Inglehart: To a certain extent. If they were guilty, 
I would say so. 

The Court: I cannot hear you, madam. Will you repeat 
what you said? 

Mrs. Inglehart: He said if they were guilty in my mind. 
I would say so, if that is what he has referred to. 

Mr. McCabe: I do not know whether I have made myself 
entirely clear. You said to a certain extent the fact that 
this defendant was a Communist, an officer of the Com¬ 
munist Party, would affect your judgment? 

Mrs. Inglehart: If he were guilty. 

Mr. McCabe: And it would not affect your judgment in 
his favor, would it? 

Mrs. Inglehart: Not in his favor, no. 
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Mr. McCabe: It would affect it against him? ! 

Mrs. Inglehart: Yes. j 

Mr. McCabe: So that this defendant would start o^f at a 
disadvantage in your mind; is that correct? I 

Mrs. Inglehart: Yes. j 

The Court: If you wish to challenge this prosp(^ctive 
juror, I will sustain you. j 

63 Mr. McCabe: I challenge her. j 

The Court: Step down, madam. | 

(Mrs. Margaret T. Iglehart left the jury box.) | 

The Court: So the record will be clear, that challenge 
was for cause, Mr. Reporter. i 

Call another prospective juror. j 

The Deputy Clerk: Frank E. J ones. j 

Mr. Jones: Here. i 

(Frank E. Jones took a seat in the jury box.) | 

The Court: Did you hear Mr. Fihelly identify the jcase? 
Mr. Jones: Yes, sir, I did. i 

The Court: Do you know Mr. Fihelly? | 

Mr. Jones: I do not. j 

The Court: Do you know the District Attorney? j 
Mr. Jones: I do not. j 

The Court: Do you know any members of his stajff? 
Mr. Jones: I do not. j 

The Court: Do you know the defendant? j 

Mr. Jones: I do not. | 

The Court: Do you know'any of his counsel? j 

Mr. Jones: No, sir. i 

The Court: Do you know' any of the facts in this jcase? 
Mr. Jones: I do not. j 

The Court: Have you formed any opinion j as to 

64 the guilt or innocence of the defendant? | 

Mr. Jones: I have not. j 

The Court: Have you read anything about thd case 
in the new’'spapers ? | 

Mr. Jones: I have not. | 

The Court: Does any reason suggest itself to yoiji why 
you should not serve as a juror in this case? | 


Mr. Jones: It does not. 

The Court: Mr. Fihelly. 

Mr. Fihelly: You heard the list of organizations that 
I read? 

Mr. Jones: Yes, sir. 

Mr. Fihelly: Have you or any member of your family 
or close friends at any time belonged to those? 

Mr. Jones: No. 

Mr. Fihelly: Have you or any member of your family 
or close friends at any time subscribed to or read the 
Daily Worker or New Masses? 

Mr. Jones: I have not. 

The Court: Mr. McCabe. 

Mr. McCabe: Mr. Jones, you are a Post Office clerk? 

Mr. Jones: Yes. 

Mr. McCabe: Whereabouts are you employed! 

Mr. Jones: The Post Office. 

Mr. McCabe: How long have you been with the 
65 Post Office? 

Mr. Jones: Two or three years. 

Mr. McCabe: Are any of your relatives in the employ 
of the Government ? 

Mr. Jones: No, sir. 

Mr. McCabe: Now, Mr. Jones, you have heard, have 
you, of the loyalty test or loyalty investigation which is 
going on to test the loyalty of Government employees? 
Have vou heard of that? 

Mr. Jones: Yes, I have. 

Mr. McCabe: Are you aware of the fact that one of the 
tests that might disqualify or prevent you from Govern¬ 
ment employment is friendly association with any Commu¬ 
nist person or any Communist organizations? 

Mr. Jones: That would not. I am a Civil Service em¬ 
ployee. I have taken an examination for my job. 

Mr. McCabe: Yes. Are you aware of the fact that, 
despite any Civil Service protection, still a finding that you 
were in friendly association with any Communist or Com- 
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munist organization would render you ineligible tol con¬ 
tinue in your Government position ? j 

Mr. Jones: It would not. I 

Mr. McCabe: What? | 

Mr. Jones: It would not. i 

Mr. McCabe: Are you aware of the fact that it '^jvould 
render you, despite your Civil Service protection, 

66 ineligible ? j 

Mr. Jones: No, I don’t think it will. I 

Mr. McCabe: Do you have any fear, any thought| that 
if you w'ere selected as a juror in this case and you j came 
to a decision, after hearing testimony, arguments of boun- 
sel, and the instructions of his Honor, that the Goveriiment 
had not made out a case beyond a reasonable doubt (jf the 
guilt of this defendant, and that you had honestly reached 
that conclusion—would the fact that you would go j back 
among your fellow Government employees and perhaps 
have to answer questions as to how you found a Comndunist 
not guilty embarrass you or affect your consideration bf the 
case ? I 

Mr. Jones: No. i 

Mr. McCabe: You say “No”? 

Mr. Jones: No. 

Mr. McCabe: You are sure of that? I 

Mr. Jones: Yes, sir. | 

Mr. McCabe: Now, are you a member of any antij-com- 
munist organization ? i 

Mr. Jones : I am not. j 

Mr. McCabe: Have you ever been a member of any Organ¬ 
izations such as the Chamber of Commerce? I 

Mr. Jones: No. I 

Mr. McCabe: Do you have any close personal fijiends 
who are employees of the F. B. I.? | 

Mr. Jones: I have not. j 

67 Mr. McCabe: Or of any congressional investigat¬ 
ing committee ? | 

Mr. Jones: I have not. ! 


Mr. McCabe: Now, Mr. Jones, is there anything in your 
history or association, your reason or your prejudices, 
which would make you hesitate to take the oath as a juror 
and give strict justice in this case? 

Mr. Jones: There is not. 

Mr. McCabe: You are sure that you could take the oath 
as a juror and render a verdict either of guilty or not guilty, 
as you found required by the case, and do it with a clear 
conscience so that it would not embarras you or your em- 
ploynnent at any future time? 

Mr. Jones: lean. 

Mr. McCabe: You know of no reason why you cannot 
give the defendant a fair trial, which everyone here wants 
him to have ? 

Mr. Jones: No. 

Mr. McCabe: I am not the only one. Mr. Fihelly- 

Mr. Fihelly: That is right. 

Mr. McCabe: And, of course, the Court are just as 
anxious that this defendant have a fair trial as I am. 

You say there is nothing in your associations which would 
interfere with that? 

Mr. Jones: No, sir. 

68 Mr. Fihelly: Your Honor, I ask permission to 
have a question along these lines asked of the pro¬ 
spective jurors. They have been asked if they belong to any 
anti-communist organization. I will ask your Honor to 
permit me to ask or your Honor ask the question, if you 
feel it would be more proper, as to whether any of them 
at any time have attended meetings of the Communist 
Party or have read Communist literature or adhered to 
the political principles of the Communist Party. 

The Court: Very well. 

Mr. Fihelly: This question, ladies and gentlemen, has 
not heretofore been asked. I address it to you now. Is 
there any member of the panel as now constituted who has 
ever attended meetings of the Communist Party? 

(There was no response.) 

Mr. Fihelly: Or read Communist literature, so far as 
you know? 


79 


Mr. Filielly: Or do any of you adhere to the political 
principles and tenets of the Communist Party? I 

(There was no response.) 1 

I 

Mr. Fihelly: I take it by your silence that you ans'^^er all 
those questions in the negative. j 

The Court: It is with the Government. | 

Mr. Fihelly: No. 5. j 

69 The Deputy Clerk: Clinton M. Evans, No. 5, 

step doum. i 

(Clinton M. Evans left the jury box.) 

The Deputy Clerk: James L. Lineberger. 1 

1 

(James L. Lineberger took a seat in the jury box.)j 

The Court: Did you hear the case identified by th^ Dis¬ 
trict Attorney ? 1 

Mr. Lineberger: Yes, your Honor, I did. | 

The Court: Is your answer “Yes”? 

Mr. Lineberger: Yes. j 

The Court: Do you know Mr. Fihelly? j 

Mr. Lineberger: No, I don’t. 1 

The Court: Do you know any members of the District 
Attorney’s staff? i 

Mr. Lineberger: No, I don’t. i 

The Court: Do you know Mr. Fay, the District! At¬ 
torney? I 

Mr. Lineberger: No, I don’t. | 

The Court: Do you know the defendant? j 

Mr. Lineberger: No, sir. j 

The Court: Do you know any of his counsel ? I 
Mr. Lineberger: No, sir. | 

The Court: Do you know anything about this case? 
Mr. Lineberger: Not at all, sir. ! 

The Court: Have you read any newspaper accoijnts 
of this case? | 

Mr. Lineberger: No, I have not. ! 

70 The Court: Have you formed any opinion as to 

the guilt or innocence of this defendant? i 


I 

i 
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Mr. Lineberger: No, I have not. 

The Court; Do you know any of the witnesses whose 
names were called ? 

Mr. Lineberger: No. 

The Court: Does any reason suggest itself to you why 
you could not serve as a juror if selected? 

Mr. Lineberger: No, sir. 

The Court: Mr. Fihelly. 

Mr. Fihelly: Mr. Lineberger, I take it that you heard 
the list of all these organizations that I read ? 

Mr. Lineberger: Yes. 

Mr. Fihelly: Do you or any of the members of your 
family or close friends belong to any of these organizations ? 

Mr. Lineberger: No, sir. 

Mr. Fihelly: Have you or any of the members of your 
family or close friends subscribed to or read the publica¬ 
tions known as New Masses or the Daily Worker? 

Mr. Lineberger: No, sir. 

Mr. Fihelly: All right, sir. 

The Court: Mr. McCabe. 

Mr. McCabe: Mr. Lineberger, what is your business? 

Mr. Lineberger: I am in the general hauling 
71 business for myself. 

Mr. McCabe: And have been for how many years ? 

Mr. Lineberger; For 15 years. 

Mr. McCabe: In the course of your business do you do 
work for the Government? 

Mr. Lineberger: No, I don’t. 

Mr. McCabe: For any Government officials? 

Mr. Lineberger: No. 

Mr. McCabe: Now, do vou have anv close friends or 
relatives who are employees of the Government? 

Mr. Lineberger: No, I have not. 

Mr. McCabe: Or of the Federal Bureau of Investigation? 

Mr. Lineberger: No. 

Mr. McCabe: Are you a member of any anti-communist 
organization ? 

Mr. Lineberger: No. 
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Mr. McCabe: Have you in the past or now formed| any 
associations or opinions which would put a member oj^ the 
Communist Party at a disadvantage in your eyes the 
consideration of a charge against him? i 

Mr. Lineberger: No, I have not. | 

Mr. McCabe: You think the fact that a man is an ofecer 
of the Communist Party would not put him at any dijsad- 
vantage in your eyes ? | 

Mr. Lineberger: No. ! 

Mr. McCabe: You could give him the same Jfair, 

72 honest trial to which every defendant is entitledj? 

Mr. Lineberger: Yes. | 

Mr. McCabe: Have you ever had any ideas such ^s I 
have outlined, any prejudice against Communists or j the 
Communist Party? ! 

Mr Lineberger: I have not. j 

Mr. McCabe: None whatsoever? | 

Mr. Lineberger: No. 1 

Mr. McCabe: Thank you. j 

Mr. Fihelly: Might I ask an additional question ? ! 

The Court: Yes. I 

Mr. Fihelly: I ask you whether at any time you Have 
attended meetings of the Communist Party. | 

Mr. Lineberger: I have not. i 

Mr. Fihelly: Or read communist literature, so fai as 
you know. j 

Mr. Mr. Lineberger: No, I have not. ! 

Mr. Fihelly: Or do you adhere to the political principles 
of the Communist Party, if you know what they are? | 

Mr. Lineberger: Yes. I 

Mr. Fihelly: Pardon me? | 

Mr. Lineberger: No. | 

Mr. Fihelly: One general question. You do not khow 
of any reason why you could not, if the evidence indicated, 
and from the law as his Honor gave it to you, ijhat 

73 he was guilty, return a verdict of guilty? 

Mr. Lineberger; No. | 

Mr. Fihelly: That is all, your Honor. I 


Mr. McCabe: Excuse No. 1, your Honor. 

The Deputy Clerk: No. 1, Aristide L. Borelli, step down, 
please. 

(Aristide L. Borelli left the jury box.) 

The Deputy Clerk: Harold W. Mackall. 

(Harold W. Mackall took a seat in the jury box.) 

The Court: Did you hear the case identified ? 

Mr. Mackall: Yes, sir. 

The Court: Do you know the District Attorney? 

Mr. Mackall: No, sir. 

The Court: Do you know Mr. Fihelly? 

Mr. Mackall: No, sir. 

The Court: Do you know any members of the District 
Attorney’s staff? 

Mr. Mackall: No, sir. 

The Court: Do you know the defendant? 

Mr. Mackall: No, sir. 

The Court: Do you know any of his counsel? 

Mr. Mackall: No, sir. 

The Court: Have you read anything about this case in 
the newspapers? 

Mr. Mackall: No, sir. 

74 The Court: Have you formed any opinion as to 
the j^ilt or innocence of the defendant? 

Mr. Mackall: No, sir. 

The Court: Does any reason suggest itself to you why 
you should not serve as a juror in this case if selected? 

Mr. Mackall: None whatever. 

The Court: Could you render a fair and impartial 
verdict, based solely on the evidence and the instructions as 
to the law given you by the Court. 

Mr. Mackall: I am sure of it, yes, sir. 

The Court: Mr. Fihelly. 

Mr. Fihelly: Mr. Juror, you heard the list of organiza¬ 
tions that I read to the other jurors? 

Mr. Mackall: Yes. 

Mr. Fihelly: Have you or any member of your family 
or close friends at any time belonged to any of them? 


Mr. Mackall: No, sir. | 

Mr. Fihelly: Or have you or any member of your family 
or close friends at any time subscribed to or read the ijlew 
Masses or Daily Worker? 

Mr. Mackall: No, sir. 

Mr. Fihelly: Thank you, sir. 

Mr. McCabe: Mr. Mackall, you are with the Post Office 
Department? i 

Mr. Mackall: That is right. | 

75 Mr. McCabe: In what capacity? | 

Mr. Mackall: Carrier. | 

Mr. McCabe: How long have you been with the ifost 
Office Department? j 

Mr. Mackall: 20 years. i 

Mr. McCabe: Are any of your relatives with the Qov- 
emment ? I 

Mr. Mackall: Yes; my wife is with the D. C. Grov^rn- 
ment. j 

Mr. McCabe: Your wife ? j 

Mr. Mackall: "With the D. C. Government. j 

Mr. McCabe: Mr. Mackall, does your employment bring 
you into contact with any members of the Committee! on 

Un-American Affairs of the Congress? | 

Mr. Mackall: No, sir. | 

Mr. McCabe: Or with members of the Federal Burpau 
of Investigation? | 

Mr. Mackall: No, sir. i 

Mr. McCabe: Do you have any relatives or close friends 
who are connected with the Federal Bureau of Investiga¬ 
tion ? I 

Mr. Mackall: No, sir. j 

Mr. McCabe: Are you a member of any anti-cominu- 
nist organization? I 

Mr. Mackall: No, sir. 1 

Mr. McCabe: Do you have any prejudices against c|)m- 
munists or against the Communist Party? i 

Mr. Mackall: No, sir. i 
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Mr. McCabe; Have you followed some of the newspaper 
accounts of the attitude of the Government of the United 
States? 

Mr. Mackall; Yes. 

Mr. McCabe: As in opposition to the Communist Party? 

Mr. Mackall: Yes. 

Mr. McCabe: And the Communists? 

Mr. Mackall: Yes. 

Mr. McCabe: Would that affect your consideration in 
any way of a case in which, as here, an officer of the Com¬ 
munist Party is the defendant? 

Mr. Mackall: No, sir. 

Mr. McCabe: It would not affect you at all? 

Mr. Mackall: No, sir. 

Mr. McCabe: Is there anything in your associations, 
thoughts, political or economic ideas which would put a 
Communist at a disadvantage when you came to consider 
his case? 

Mr. Mackall: No, sir. 

Mr. McCabe: If you came to the conclusion, after hear¬ 
ing the evidence, the arguments of counsel, and the charge 
of this Court, that a verdict of not guilty was to be rendered, 
would you hesitate to render such a verdict because this 
man is a Communist? 

77 Mr. Mackall: No, sir. 

Mr. McCabe: You are familiar with the Govern¬ 
ment loyalty test now going on? 

Mr. Mackall: Yes, sir. 

Mr. McCabe: You are familiar with the fact that 
friendly association with Communists might render you 
subject to dismissal from your employment? 

Mr. Mackall: Yes, sir. 

Mr. McCabe: Would that have any effect upon you in the 
consideration of the verdict in this case ? 

Mr. Mackall: No, sir. 

Mr. McCabe: I mean, if you found that a verdict of not 
guilty w’as wrarranted, you could go back among your fel- 


low Government workers without any apologies for jrour 
verdict ? j 

Mr. Mackall: Yes, sir. i 

Mr. McCabe: 'Do you think it might subject you to!any 
criticism or investigation in your department because I you 
were a member of a jury which found a verdict ofj not 
guilty where a Communist was involved? | 

Mr. Mackall: I do not think so. ! 

Mr. McCabe: Do you have any doubts about it ? | 

Mr. Mackall: No, I have not. j 

Mr. McCabe: Do you know of anything in your history 
or associations or beliefs which w'ould render it difficult! for 
you or render it impossible for you to take the bath 
78 as a juror to come to your decision free from i any 
prejudice, so that you would be satisfied witji it 
afterwards ? j 

Mr. Mackall: Yes, sir. | 

Mr. Fihelly: May I ask you two or three general ques¬ 
tions which you have already permitted me to ask? ! 

The Court: Yes. | 

Mr. Fihelly: If the evidence in this case, sir, in connec¬ 
tion with the law his Honor would give you and the ojther 
members of the jury, if you were selected, indicated j the 
guilt of this defendant beyond a reasonable doubt, cbuld 
you return and would you return such a verdict? 

Mr. Mackall: Yes. 

Mr. Fihelly: You were asked if the fact that the 

ant here was a Communist would place him at any |dis- 

advantage with you. On the other hand, would it p^ace 

him at any advantage, or would he be the same as !any 

other man charged with a crime? ! 

^ i 

Mr. Mackall: The same as any other man. j 

Mr. Fihelly: Have you at any time attended a Commu¬ 
nist meeting? j 

Mr. Mackall: No, sir. j 

Mr. Fihelly: Or read Communist literature ? j 

Mr. Mackall: No, sir. 



Mr. Fihelly: Do you adhere, from what you know of 
them, to the principles of the Communist Party? 

79 Mr. Mackall: No, sir. 

Mr. Fihelly: Thank you. 

No. 10. 

The Deputy Clerk: No. 10, Mrs. Bessie Groce, step down, 
please. 

(Mrs. Bessie M. Groce left the juiy box.) 

The Deputy Clerk: Jacob Mehlman. 

(Jacob Mehlman took a seat in the jury box.) 

The Court: Did you hear the case identified by Mr. Fi¬ 
helly? 

Mr. Mehlman: I beg your pardon? 

The Court: Did you hear the case identified by Mr. 
Fihelly? 

Mr. Mehlman: Yes, I did. 

The Court: Do you know Mr. Fihelly? 

Mr. Mehlman: No, sir. 

The Court: Do you know any member of the District 
Attorney’s office? 

Mr. Mehlman: No, I do not. 

The Court: Do you know Mr. Fay, the District Attorney ? 
Mr. Mehlman: I do not. 

The Court: Do you know the defendant? 

Mr. Mehlman: I do not. 

The Court: Do you know any of his counsel? 

Mr. Mehlman: I do not. 

80 The Court: Do you know any of the facts of 
this case? 

Mr. Mehlman: I do. 

The Court: You do? 

Mr. Mehlman: From what I read in the papers. 

The Court: From what you read in the papers? 

Mr. Mehlman: Yes. 

The Court: You have read articles in the papers about 
this case? 

Mr. Mehlman: I have. 
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The Court: Did you know the facts from any (i)ther 
source? ! 

Mr, Mehlman: I do not. i 

The Court: Would the fact that you have read arl|icles 
in the paper influence your judgment in any niannei|? 
Mr. Mehlman: I don’t think so. ! 

The Court: What? i 

Mr, Mehlman: I don’t think so. j 

The Court: I want you to be sure about it. j 

Mr, Mehlman: I am sure it would not. i 

The Court: You are sure it would not? | 

Mr. Mehlman: It would not. | 

The Court: If selected as a juror, you could give| this 
defendant a fair and impartial trial, uninfluenced by ivhat 
you may have read in the newspaprcs about the cash; is 
that correct? | 

Mr. Mehlman: That is correct. | 

81 The Court: Would you decide this case sblely 
on the basis of the evidence? j 

Mr. Mehlman: Absolutely. | 

The Court: And not on the basis of anything you njiight 
have read about the case? i 

Mr. Mehlman: That is right. | 

The Court: And by ‘‘evidence,” I mean what you hear 
in open court. Could you? 

Mr. Mehlman: That is right. 

The Court: Have you formed any opinion as to the ^ilt 
or innocence of this defendant? Yes or no. i 

I 

Mr. Mehlman: I am afraid I did. | 

The Court: You say you have? ! 

Mr. Mehlman: I think I did. 

The Court: You may be excused. Step down. | 
(Jacob Mehlman left the jury box.) j 

The Deputy Clerk: Fred E. Neff. | 

(Fred E. Neff took a seat in the jury box.) | 

The Court: Did you hear Mr. Fihelly identify this c^se ? 
Mr. Neff: Yes, I did. } 

The Court: Do you know Mr. Fihelly? | 

I 

1 




Mr. Neff: No. 

The Court: Do you know Mr. Fay ? 

Mr. Neff: No. 

The Court: Do you know any members of the Dis- 

82 trict Attorney’s staff? 

Mr. Neff: No. 

The Court: Do you know the defendant? 

Mr. Neff: No. 

The Court: Do you know Mr. McCabe? 

Mr. Neff: No. 

The Court: Or the other counsel for the defendant, Mr. 
Brodsky and Mr. Freedman? 

Mr. Neff: No. 

The Court: Have you read anything about this case in 
the newspapers? 

Mr. Neff: Yes, when it first came out. 

The Court: What is that? 

Mr. Neff: When it first started out I read about it. 

The Court: Would what you have read in the news¬ 
papers influence your judgment in any manner? 

Mr. Neff: No, sir. 

The Court: If selected as a juror, could you render a 
fair and impartial verdict, based solely on the evidence, un¬ 
influenced by what you may have read in the newspapers? 
Mr. Neff: Yes, sir. 

The Court: WTiat? 

Mr. Neff: Yes, sir, I could. 

The Court: I did not hear you. 

Mr. Neff: I could. 

83 The Court: Have you formed any opinion as to 
the guilt or innocence of this defendant ? 

Mr. Neff: No, sir. 

The Court: Does any reason suggest itself to you why 
you should not serve as a juror in this case if selected? 

Mr. Neff: No, sir. 

The Court: Do you know any of the witnesses whose 
names were called? 

Mr. Neff: No. 


The Court: Mr. Fihelly. ; 

Mr. Fihelly: Mr. Neff, you heard the list of orgt^niza- 
tions I read to the other prospective jurors? I 

Mr. Neff: Yes. j 

Mr. Fihelly: Have you or any members of your fjimily 
or close friends belonged to any, as far as you know?| 

Mr. Neff: No. | 

Mr. Fihelly: Have you or any members of your family 
or close friends subscribed to the publications knowtn as 
Daily Worker or New Masses? | 

Mr. Neff: No, sir. : 

Mr. Fihelly: Thank you. | 

The Court: Mr. McCabe. I 

Mr. McCabe: Mr. Neff, are you with the Naval |Gun 
Factory is it? ! 

Mr. Neff: Yes. i 

84 Mr. McCabe: How long have you been irl the 

Government employ? 

Mr. Neff: About 12M> years. | 

Mr. McCabe: Does your employment bring you intoj any 
close contact with members of the F. B. L? | 

Mr. Neff: No, sir. i 

Mr. McCabe: Or other Government agencies? 

Mr. Neff: No, sir. 

Mr. McCabe: Members of the Plouse Un-American 
Committee ? 


Mr. Neff: No, sir. I 

Mr. McCabe: Have you followed the acti\’ities of 
House Committee on Un-American Affairs? 


Mr. Neff: No, I have not. ■ 

Mr. McCabe: You are aware of the fact that a lojjalty 
test or investigation is now going on to determine the| fit¬ 
ness of Government employees to remain in the emplo^ of 
the Government? ! 

Mr. Neff: Yes. I 


Mr. McCabe: And are you aware of the fact that friejidly 
association \vith Communists might be held to be cause 
for dismissal? ! 
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Mr. Neff: Yes, sir. 

Mr. McCabe: Knowing that, do you feel, when you 
came to the consideration of the case, in which, as here, 
a high official of the Communist Party is the defendant, 
that the finding of a verdict of not guilty, if you conscien¬ 
tiously arrived at such a verdict, that verdict would 

85 subject you to criticism in your place of employment ? 

Mr. Neff: No, sir. 

Mr. McCabe: You do not think that your fellow em¬ 
ployees would look askance at you because you had freed a 
Communist? 

Mr. Neff: No, sir. 

Mr. McCabe: Or members of the House Un-American 
Committee had appeared and testified against him? 

Mr. Neff: No, sir. 

Mr. McCabe: It would not have any effect on you at all ? 

Mr. Neff: No, sir. 

Mr. McCabe: Have you ever been a member of any an¬ 
ti-communist organization? 

Mr. Neff: No, sir. 

Mr. McCabe: Have you ever formed any opinion as to 
the political or economic theories of the Communist Party 
which would put a member of that party at a disadvantage 
in your eyes when you were considering a serious charge 
against him? 

Mr. Neff: No, sir. 

Mr. McCabe: There is nothing in your associations or 
prejudices or feelings wffiich would put a Communist at a 
disadvantage ? 

Mr. Neff: No, sir. 

Mr. McCabe: And you would give him the same fair, 
honest trial as you would give any other person? 

Mr. Neff: Yes, sir. 

86 Mr. Fihelly: Is there anything in your way of 
thinking that would put a Communist at an advan¬ 
tage over any other defendant in a trial? 

Mr. Neff: No, sir. 
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Mr. Fihelly; And if the evidence, in connection with the 
law as the Court will give it to you, if you are select<jjd as 
a juror, indicated the guilt of this defendant beyo|ad a 
reasonable doubt, could you and would you return shch a 
verdict? j 

Mr. Neff; Yes, sir. ! 

Mr. Fihelly: Have you at any time attended a Commu¬ 
nist meeting? j 

Mr. Neff: No, sir. j 

Mr. Fihelly: Or read Communist literature ? i 

Mr. Neff: No, sir. | 

Mr. Fihelly; Or, if you do know what the political 

philosophy or tenets of the Communist Party are, do 
you adhere to them? | 

Mr. Neff: No, sir. . | 

Mr. Fihelly: That is all. I 

Mr. McCabe: Excuse No. 11, your Honor. j 

The Deputy Clerk: No. 11, Leroy Harris, step dbwn, 
please. | 

(Leroy Harris left the jury box.) i 

The Deputy Clerk: Percy Parham. | 

87 (Percy Parham took a seat in the jury box.j) 

The Court: Did you hear the case identifiejl by 
Mr. Fihelly ? • ! 

Mr. Parham: Yes, sir. i 

The Court: Do you know Mr. Fihelly? | 

Mr. Parham: No, sir. | 

The Court: Do you know Mr. Fay? j 

Mr. Parham; No, sir. ! 

The Court: Do you know any members of the District 
Attorney’s staff? j 

Mr. Parham: No, sir. j 

The Court: Do you know the defendant? I 

Mr. Parham: No, sir. I 

The Court: Do you know any of his counsel ? j 

Mr. Parham: No, sir. 

The Court: Do you know any of the witnesses wliose 
names were called. 
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Mr. Parham: No, sir. 

The Court: Have you read anything about this case 
in the newspapers? 

Mr. Parham: No, sir. 

The Court: Do you know any of the facts in this case? 
Mr. Parham: No, sir. 

The Court: Have you fonned any opinion as to the guilt 
or innocence of the defendant? 

88 Mr. Parham: No, sir. 

The Court: Does any reason suggest itself to 
you why you should not serve as a juror in this case if 
selected? 

Mr. Parham: No, sir. 

The Court: Mr. Fihclly. 

Mr. Fihclly: Mr. Parham, you heard the list of organi¬ 
zations I read to the other prospective jurors ? 

Mr. Parham: I did. 

Mr. Fihelly: Have you or any member of your family 
or close friends at any time belonged to any of them? 
Mr. Parham: No, sir. 

Mr. Fihelly: Or have you or any member of your family 
or close friends subscribed to the Daily Worker or New 
Masses or read the Daily Worker or New Masses? 

Mr. Parham: No, sir. 

Mr. Fihelly: That is all, your Honor. 

Mr. McCabe: Mr. Parham, you are with the Post Office 
also? 

Mr. Parham: I am with the Government Printing Office. 
Mr. McCabe: I was thinking of the old G. P. O., General 
Post Office, some place else. How long have you been with 
the Government? 

Mr. Parham: About 25 years. 

Mr. McCabe: Does your employment there bring you 
into contact with any members of the F. B. I. ? 

89 Mr. Parham: No, sir. 

Mr. McCabe: Members of the House Committee 
on Un-American Affairs? 

Mr. Parham: No, sir. 
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Mr. McCabe: Just what is the nature of youij work 
there ? I 

Mr. Parham: I work on the Congressional Recor<^. 

Mr. McCabe: Do you set up type? I 

Mr. Parham: I don’t set up type. I help on the|press, 
operating help on the press. i 

Mr. McCabe: I guess you are too busy to read jevery- 
thing that goes through there? 1 

Mr. Parham: Don’t have time. j 

Mr. McCabe: Mr. Parham, you are familiar wifh the 
Government loyalty investigation which is going oni now? 
Mr. Parham: I am. j 

Mr. McCabe: Do you have any thought or fear that if 
you, after hearing the testimony in this case, the argdments 
of counsel, and the charge of the Court, arrive at aj point 
where you felt that a verdict of not guilty was warranted, 
you would be subject to any criticism among your fellow 
employees for having found a guilty of not guilty against 
a Communist? i 

Mr. Parham: I don’t think it would. ! 

Mr. McCabe: You do not think it would? | 

Mr. Parham: No, At least, I know it would not.j 

Mr. McCabe: You know it would not? i 

1 

90 Mr. Parham: No, sir. 1 

Mr. McCabe: How long has this been inj your 
mind—that you know it would not subject you to criti|cism? 
Mr. Parham: Well, I just retracted my first staterjient. 
Mr. McCabe: You feel you did not give it full consider¬ 
ation? 

Mr. Parham: No, sir. 

Mr. McCabe: Are you sure of it? 

Mr. Parham: I am sure of it. 

Mr. McCabe: Have you ever been a member ojf any 
anti-communist organization ? i 

Mr. Parham: No, sir. 

Mr. McCabe: Have you any feeling about the political 
or economic theories of the Communist Party which would 
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put a member of that party at a disadvantage when you 
were considering his guilt or innocence of charges? 

Mr. Parham: No, sir. 

Mr. McCabe: Do you think you could give an officer of 
the Communist Party the same trial that you would give a 
taxi driver out here or any other resident of the District 
of Columbia? 

Mr. Parham: I would. 

Mr. McCabe: It would not weigh with you at all—the 
fact that he was a Communist? 

Mr. Parham: No, sir. 

91 Mr. McCabe: Is there anything from your asso¬ 
ciations, history, or beliefs which would make you 
hesitate to take an oath as a juror in a case of this kind? 

Mr. Parham: No, sir. 

Mr. McCabe: You have been on the panel how long? 

Mr. Parham: I have been serving all this month. 

Mr. McCabe: Have you been sitting on any cases in 
which members of the Communist Party or alleged members 
of the Communist Party were involved? 

Mr. Parham: No, sir. 

Mr. McCabe: A question just occured to me. I did not 
realize that some of these other cases had been tried before 
this panel. 

The Court: You may make inquiry. 

Mr. McCabe: I would like to ask now of the members of 
this panel whether any of you has served as a juror in a 
case in which any Communists or Communist sympathizers 
or adherents were being placed on trial. 

(There was no response.) 

Mr. McCabe: Thank you. 

Mr. Fihelly: Mr. Parham, if the evidence in this case, 
in connection with the law as the Court will give it to you, 
indicated the guilt or this defendant beyond a reasonable 
doubt, could you and would you return such a verdict? 

Mr. Parham: Yes, I would. 

Mr. Fihelly: You were asked if there was any¬ 
thing about the fact that the defendant is a Commu- 
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iiist that would act against his advantage. Is therc^ any¬ 
thing about that fact that would act to his advantage, or 
would you try him just the same as any other defendant? 
Mr. Parham: Just the same as any other. j 

Mr. Fihelly: Have you at any time attended any | Com¬ 
munist meetings ? j 

Mr. Parham: No, sir. | 

Mr. Fihelly: Or read Communist literature, as far as 
you know? 

Mr. Parham: 

Mr. Fihelly: Ur do you adhere to the political I prin¬ 
ciples of the Communist Party, if you know what they are ? 


No. 

Or do you adhere to the political 


Mr. Parham: No. | 

Mr. Fihelly: I believe that is all. ! 

I think that exhausts the challenges on both sides. | 

Mr. McCabe: I believe so, your Honor. j 

The Court: Would you gentlemen come to the beiiqh? 
(Counsel for both sides approached the bench, and the 
following occurred:) | 

The Court: I would like your judgment as to whether 
I ought to get an alternate juror or alternate jurors. 

Mr. Fihelly: I would be in favor of getting atj least 
98 one. ! 

Mr. McCabe: I think it might be a wise pilecau- 
tion. I do not think it will be a long, drawn-out case, i It is 
a fairly healthy looking jury, but while we are at i!t, wo 
might as well get one or two more. | 

The Court: Why not get two? | 

Mr. Fihelly: We might as well. l 

The Court: It would not take much longer than gcfttnig 
one. 

Mr. Fihell}': I think the case will probably take thci rest 
of the week. We have spent most of the day pickings the 

jury. I 

The Court: Mr. Marshal, will you arrange to hnvo two 
chairs placed next to the jury so I can have some altef-nate 
jurors selected ? ! 
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Mr. McCabe: With regard to challenges, shall we have 
one challenge apiece? 

The Court: Let us see what the new i-ules provide. 

Mr. Fihelly: One on each side, I think, for alternates. 

The Court: It is a little different depending on the 
number. 

Rule 24(c) reads as follows: 

“Alternate jurors. The court may direct that not more 
than four jurors in addition to the regular jury be called 
and impaneled to sit as alternate jurors. Alternate jurors 
in the order in which they are called shall replace 
94 jurors who, prior to the time the jury retires to con¬ 
sider its verdict, become unable or disqualified to 
perfonn their duties. Alternate jurors shall be drawn in 
the same manner, shall have the same qualifications, shall 
be subject to the same examination and challenges, shall 
take the same oath and shall have the same functions, 
powers, facilities and privileges as the regular jurors. An 
alternate juror who does not replace a regular juror shall 
be discharged after the jury retires to consider it verdict. 
Each side is entitled to one peremptory challenge in addi¬ 
tion to those otherwise allowed by law if one or two alter¬ 
nate jurors are to be impaneled, and two peremptory chal¬ 
lenges if three or four alternate jurors are to be impaneled. 
The additional peremptory challenges may be used against 
an alternate juror only, and the other perem})tory chal¬ 
lenges allowed by these rules may not be used against an 
alternate juror.” 

Each side has one. 

(Counsel resumed their places at the trial table, and the 
following occurred:) 

The Court: Call tw’o more, Mr. Clerk, when it is con¬ 
venient. 

The Deputy Clerk: Merrill E. Raybould and Marion C. 
Rensberger. 

(Merrill E. Raybould and Marion C. Rensberger took 
seats alongside the jury box. ) 
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The Court: Did you hear Mr. Fihelly idontif^' the 
case? I am addressing my remarks to both ofiyou. 
Mr. Raybould: Yes, sir. | 

Mr. Resenberger: Yes, sir. j 

The Court: Do you know Mr. Fihelly? | 

Mr. Raybould: No, sir. | 

Mr. Resenberger: No, sir. ! 

The Court: Do you know Mr. Fay? i 

Mr. Raybould: No, sir. 

Mr. Resenberger: No, sir. j 

Mr. Raybould: I think I can save time- j 

The Court: No, you cannot save time. Answer! the 
questions. I 

Mr. Raybould: L don’t know him, no, sir. j 

The Court: Do you know the defendant? i 

Mr. Raybould: No, sir. | 

Mr. Resenberger: No, sir. | 

The Court: Do you know any of his counsel? I 

Mr. Raybould: No, sir. | 

Mr. Resenberger: No, sir. j 

The Court: Have either of you read anything about! this 
case in the newspaper ? | 

Mr. Raybould: Yes, sii*. | 

Mr. Resenberger: Yes, sir. I 

The Court: 1 will take tlie one who was first cajlled. 
9() What is vour name, siri 

1 7 

Mr. Raybould: Raybould. | 

The Court: Mr. Raybould, would the fact that you la\e 
read about this case in the newspapers influence your jinlg- 
ment in any manner ? | 

Mr. Raybould: No, sir. | 

The Court: Could you decide this case simply on the evi¬ 
dence, uninfluenced by anything you have read in the news¬ 
papers ? j 

Mr. Raybould: Not in the newspapers, sir, but 'ij-am 
prejudiced. I 

The Court: You are? ! 

Mr. Raybould: Yes, sir. | 
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The Court: Well, you will be excused. 

(Merrill E. Raybould left the jury box.) 

The Deputy Clerk: William W. Richardson, take seat 
No. 1. 

(William W. Richardson took a seat alongside the jury 
box.) 

The Court: Sit down, Mr. Richardson. Did you hear the 
case identified by Mr. Fihelly? 

Mr. Richardson: Yes, sir. 

The Court: Do you know Mr. Fihelly? 

Mr. Richardson: No, sir. 

The Court: Do you know Mr. Fay? 

97 Mr. Richardson: No, sir. 

The Court: Do you know the defendant? 

Mr. Richardson: No, sir. 

The Court: Do you know any members of the District 
Attorney’s staff? 

Mr. Richardson: I don’t know—not to my knowledge, but 
I don’t know who they are. 

The Court: What is that? 

Mr. Richardson: I do not know who is on the staff, but I 
do know whether I do or not—not to my knowledge. 

The Court: Do you know any of the attorneys for the 
<lefendant? 

Mr. Richardson: No, sir. 

The Court: Have you read anything about this case in the 
newspapers ? 

Mr. Richardson: Only the headlines, I think a couple of 
months ago. 

The Court: Would that influence your judgment in any 
manner? 

Mr. Richardson: I am afraid it would. 

The Court: You may be excused. 

(William W. Richardson left the seat alongside the jury 

box.) 

The Deputy Clerk: Miss Arabella J. Scott. 

(Miss Arabella J. Scott took a seat alongside tlie 

98 jury box.) 
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The Court: If you gentlemen cannot hear these answers, 
because of the inconvenient place where these jurors |are 
seated, you may come forward. j 

Mr. McCabe; Thank you. We are able to catch tljcrn 
so far. I 

The Court: What is vour namef I 

Miss Scott: Arabella Scott. 

The Court: Mrs. Scottf 

Miss Scott: Miss Scott. | 

The Court: Did you hear the case identified by ]|dr. 
Fihelly? ' I 

Miss Scott: Yes, I did, and I would like to say I 
prejudiced. 

The Court: You are prejudiced? 

Miss Scott: Yes. 

The Court: You will be excused. | 

(Miss Arabella J. Scott left the seat alongside the jiry 
box.) 

The Deputy Clerk: John W. Scott. j 

The Court: John M. Scott. Is that the name? What j do 
you have on your list? ! 

The Deputy Clerk: That is right, John M. Scott. j^Iy 
mistake. 

(John M. Scott took a seat alongside the jury box.) 
99 The Court: Mr. Scott, did you hear the case idertti- 
fied by Mr. Fihelly? j 

Mr. Scott: Yes. i 

The Court: Do you know Mr. Fihelly? | 

Mr. Scott: No, sir. ! 

The Court: Do you know Mr. Fay, the District .Attorney? 
Mr. Scott: No, sir. 

The Court: Do you know any member of his staff? 

Mr. Scott: No, sir. j 

The Court: Do you know the defendant? i 

Mr. Scott: No, sir. | 

The Court: Do you know any of his counsel ? 

Mr. Scott: No, sir. ! 

The Court: Do you know anything about this case at ^11? 



Mr. Scott: No, sir. 

The Court: Have you read anything about it in the 
newspapers ? 

Mr. Scott: No, sir. 

The Court: Have you formed any opinion as to the guilt 
or innocence of this defendant? 

Mr. Scott: No, sir. 

The Court: Does anv reason suggest itself to vou whv 
you should not serve as an alternate juror and, if a vacancy 
occurs on the jury during the trial, as a jui'oi*—anything 
that would prevent you from fairly and impartially 

100 sitting as a juror? 

Mr. Scott: No, sir. 

The Court: I do not think 1 hnishcd asking you these 
questions—What is your name ? 

Mr. Rensberger: Rensbergei*. 

The Court: Mr. Rensberger, 1 think wlien I stopped inter¬ 
rogating you, you said you had read sometliing about it in 
the newspapers? 

Mr. Rensberger: That is right. 

The Court: Would that influence your judgment in any 
manner ? 

Mr. Rensberger: No, sii-, not what I read. 

The Court: You could try this case fairly and impar¬ 
tially, uninfluenced by wliat you read in the newspapei's? 

Mr. Rensberger: No, sir. 

The Court: You could not? 

Mr. Rensberger: No, sir. 

The Court: You are e.xcused. 

(Mr. Rensberger left the seat alongside tlie jury box.) 

The Deputy Clerk: Lloyd J. Streifuss. 

(Lloyd J. Streifuss took a seat in the jury box.) 

The Court: Mr. Streifuss, did you hear Mr. Fihelly 
identify the case ? 

Mr. Streifuss: I did. 

The Court: Do you know Mr. Fihelly? 

101 Mr. Streifuss: No. 

The Court: Do you know Mr. Fay. the District 
Attorney ? 



101 


Mr. Streifuss: No, sir. 

The Court: Do you know any members of his staff? j 
Mr. Streifuss: No, sir. j 

The Court: Do you know the defendant? i 

Mr. Streifuss: No, sir. | 

The Court: Do vou know Mr. McCabe? 

V I 

Mr. Streifuss: No, sir. | 

The Court: Or Mr. Brodsky or Mr. Freedman, hiij; at¬ 
torneys ? i 

Mr. Streifuss: No, sir. 

The Court: Have you read anything about this ca^je in 
the newspapers? 

Mr. Streifuss: No, sir. 

The Court: Have you formed any opinion as to tlie jiruilt 
or innocence of this defendant? ! 

Mr. Streifuss: No, sir. j 

The Court: Does any reason suggest itself why you should 
not be selected as an alternate juror in this case? | 

Mr. Streifuss: No, sir. | 

The Court: Do you know any of the witnesses whose 
names were called? ! 

Mr. Streifuss: No, sir. | 

The Court: I will ask you, Mr. Scott, whether I you 
102 know any of the witnesses whose names were called. 
Mr. Scott: No, sir. 

The Court: Very well, gentlemen. You may ampHfj] my 
questions. 

Mr. Fihelly: Mr. Scott and Mr. Streifuss, I address this 
question to both of you. Did you hear the list of orgaijiiza- 
tions I read to the prospective jurors ? 

Mr. Scott: Yes. 

Mr. Streifuss: Yes. 

Mr. Fihelly: Have you oi’ any members of your fainily 
or close friends ever belonged to these organizations? 

Mr. Scott: No, sir. 

Mr. Streifuss: No, sir. 

Mr. Fihelly: Do either of you subscribe or read the piibli- 
cations knowm as Daily Worker or New Masses? 



Mr. Scott: No, sir. 

Mr. Streifuss: No, sir. 

Mr. McCabe: Mr. Scott, how long have you been employed 
by the Government ? 

Mr. Scott: About 4 years. 

Mr. McCabe: Does your employment bring you in contact 
with any members of the F. B. I. f 

Mr. Scott: No, sir. 

jNIr. McCabe: Or other activities in any way? 

Mr. Scott: No, sir. 

103 Mr. McCabe: Or with the members of the House 
Committee on Un-American Affairs? 

Mr. Scott: No, sir. 

Mr. McCabe: Does it bring you in cont<ict with the af¬ 
fairs of Congress at all? 

Mr. Scott: Well, not directly. I am a mimeograph op¬ 
erator. 'We make out reports and take accounts. 

Mr. McCabe: You have heard me outlining to the other 
prospective jurors the question of the present investigation 
as to the loyalty of Government employees and the possible 
effect of the finding that any employee had what is called 
friendly association with any Communists. Now, do you 
think that, if you became a juror in this case through ill¬ 
ness or unavailability of some other juror, there would be 
some fear in your mind that if you found a verdict of not 
guilty in this case you would be looked upon, whether 
rightly or wrongly, as showing friendship for a Commu¬ 
nist? 

Mr. Scott: I would not be affected by that. 

Mr. McCabe: Do you think that that feeling might exist 
in your superior officers? 

Mr. Scott: I don’t know. 

Mr. McCabe: Do you belong to any anti-communist asso¬ 
ciation ? 

Mr. Scott: No, sir. 

Mr. McCabe: Do you have any feelings or 

104 thoughts arising from some prejudice or opposition 
to the economics or political theories of the Commu- 
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nist Party that would put a Communist at a disadvantage 
when you came to consider his case! | 

Mr. Scott: No, not in a case of this sort. j 

Mr. McCabe: Not in a case of this sort. Would it in a 
case of any sort? i 

Mr. Scott: I could not say that. There are so m^iiy 
cases that might come up. 

Mr. McCabe: Yes. That is just what 1 am trying to get 
at, Mr. Scott. Regardless of the nature of the case, is it 
possible that your feelings regarding the Connnunists anti 
the Communist Party would influence vou in some Unv 
against the defendant, who is a member of the Commuijiist 
Party ? I 

Mr. Scott: No. ! 

The Court: The answer is “No”? | 

Mr. Scott: No. I 

Mr. McCabe: You are sure that that feeling would jiiot 
exist ? i 

Mr. Scott: Yes. j 

Mr. McCabe: That you could approach the ct)nsideratton 
of the case, in which an officer of the Communist Parhf is 
the defendant, with the same detached, disinterested, cltiar, 
intelligent approach that you would if the defendant w:"i-e 
a clerk in a department store or a taxi driver or any otiier 
person who was a worker ? Do you think you coiild 
105 do that? j 

Mr. Scott: Yes, sir. I 

Mr. McCabe: Is there any doubt about it? ■ 

Mr. Scott: No, sir. | 

Mr. McCabe: Mr. Streifnss, you have been listeningl to 

those questions a.nd I see that at some of them you w<jjre 
shaking your head. Taking them as addressed to you, j so 
I won’t repeat them, I will ask you if there is anything! in 
your association, from the ordinary, human prejudices tljiat 
most of us have, which would put an officer of the Comnpu- 
nist Party at a disadvantage Avhen you came to consider the 
charges against him? 

Mr. Streifuss: No, sir. 

I 

I 

I 

i 
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Mr. McCabe: Would the fact that charges against him 
were being pressed by members of the Congress of the 
United States have any weight in your mind against him '! 

Mr. Streifuss: No, sir. 

Mr. McCabe: And if, at the conclusion of the case, you 
became a juror and you were convinced that from the evi¬ 
dence and the charge of his Honor, the Government had 
not made ont a case beyond a reasonable doubt, that there¬ 
fore a verdict of not guilty was warranted, you would not 
hold to that verdict ? 

Mr. Streifuss: I would. 

Mr. McCabe: You would not have any hesitation? 

Mr. Streifuss: No, sir. 

Mr. McCabe: Just as, of course, if you found a 
106 \-erdict of guilty warranted, you would not have any 
hesitation about it? 

Mr. Streifuss: That is right. 

Mr. McCabe: You could render a verdict which would 
leave you with a clear conscience? 

Mr. Streifuss: Yes, sir. 

Mr. Fihelly: I address this question to both of you 
prospective alternate jurors: In case you were selected 
as alternate jurors and later on it so hapi)ened that either 
or both of you became jurors in this case, first of all, I 
ask you whether or not any of you have attended meetings 
of the Communist Party. 

Mr. Scott: No. 

Mr. Streifuss: No. 

Mr. Fihelly: Or read Communist literature, so far as 
you know. 

Mr. Scott: No. 

Mr. Streifuss: No. 

Mr. Fihelly: Or adhere to the principles or philosophy 
of the Communist Party, if you know what they are. 

Mr. Scott: No. 

Mr. Streifuss: No. 

Mr. Finelly: You were asked if either of you held the 
defendant at a disadvantage because he was a Communist. 
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Let me ask you the question in reverse, wliether 

107 either of you would hold him at an advanta^^e be¬ 
cause he was a Communist, or would you treajt him 

the same as any other defendant ? | 

Mr. Scott: Yes, i 

Mr. Streifuss: Yes. I 

Mr. Pihellv: And if the evidence indicated the aruilt of 
this defendant, under the law as his Honor will give jit to 
you, you would retui-n and could return such a verdiejt? 
Mr. Scott: Yes. [ 

Mr. Streifuss: Yes. ! 

Mr. Fihelly: Thank you. | 

We are satisfied with both alternate jurors. 

Mr. McCabe: We have no challenge of the alteimate 
jurors. 

The Court: Veiy well. j 

I ^vish to say to jurors 13 and 14 that they are chosen as 
alternate jurors, but they should give the same close a^en- 
tion to the case and to the evidence that tliey would if Ithej^ 
were chosen as jurors, because they might have to serye as 
jurors if one or two of the jurors become disqualified jdur- 
ing the course of the trial. So, for all practical purposes, 
I want to ask jurors 13 and 14, the two alternate jurors, 
to give the case and the testimony the same close atterjtion 
that you would give it if you were one of the T2 or tw^q of 
the 12. j 

Now, Mr. Clerk, you may swear tlie jury. j 

(The following jurors and alternate jurors ycre 

108 duly sworn:) ! 

I 

1. Harold W. Mackall 8. Stanley D. Grant | 

2. Paul B. Burke 9. Amanda E. Grigsby 

3. William 0. Howard 10. Fred E. Neff I 

4. Elizabeth J^evine 11. Percy Parham j 

Holford 12. Arthur Hirsh ! 

5. James L. Lineberger 13. John M. Scott | 

6. Frank E. Jones 14. Lloyd J. Streifuss ! 

7. Elizabeth Morton | 

Gingrich ! 
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The Court: Do I uriderstnad that Mr. Scott is juror 13 
and Mr. Steifuss is juror 14? Is that correct? 

Mr. Fihelly: Yes . 

The Deputy Clerk: Yes. 

The Court: Who was called first? 

The Deputy Clerk: Mr. Scott. 

The Court: Mr. Scott. All right. 

We will take a 5-minute recess. 

(A short recess was had.) 

The Court: Mr. Clerk, you will excuse all witnesses. 

The Deputy Clerk: All witnesses in this case for both 
sides retire to the witness room. 

The Court: You may proceed. 

109 Opening Statement on Behalf of United States. 

Mr. Fihelly: May it please the Court and you members 
of the jury and alternate jurors, we have already outlined 
to you briefly what the indictment charges, but I will repeat 
it briefly. 

It charges this defendant with having, on April 9, after 
he had been summoned to this committee and served a 
summons by the Committee on Un-American Activities of 
the House of Keprosentatives—they were to hold a hearing 
on that particular day—wilfully defaulted; that is, did 
not put in an appearance when the committee met and 
expected to question him and to take his testimony on that 
date. 

Title 2, section 192, of the United States Code charges 
that as an offense and makes it a misdemeanor. 

In support of the indictment and the charge contained 
therein, the Government will show you, briefly, these facts, 
ladies and gentlemen: that for some time the defendant 
in this case has been a member of the Communist Party; 
that, in connection with the hearing which was being held 
by the Committee on Un-American Activities of the House 
of Representatives on March 26 of this year, he had, 
roughly eight days before that time, sent a wire to Mr. 
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John Parnell Thomas, the Congressman who is chairman 
of that particular committee, and asked to be heardj as a 
representative of the Communist Party; and he was that 
time and is now—the defendant—secretary of the 
no Communist Party. I 

The Committee on Un-American Activities at that 
particular time was taking testimony on the activitijes of 
the Communist Party in the United States and the abtivi- 
ties of its members, and generally the committee, as ij: was 
brought into existence in the Seventv-Xinth Cona:ress in 
August of 1946, and as it again was renewed and contjnued 
its existence in the Eightieth Congress, in January- of this 
year, and is .still functioning, was examining, undet the 
law, general propaganda conditions of an un-Ame|rican 
and subversive source in this country. | 

In response to the wire that we will show you thajt the 
defendant sent to Congressman Thomas, he received a 
reply that the committee would be glad to hear hiijn on 
the 26th of March of this year at the committee rooiiis in 
Washington, D. C. j 

Next, the defendant sent a wire to Mr. Tliomasj and 
wanted to know if he could have 2 hours at that scK^sion 
in which to speak as a representative of the Communist 
Party. j 

Mr. Thomas, the chairman, replied with another Iwire 

that he would be allotted and could have the requesfod 2 
hours. 

On March 26, in the morning, the committee held a Regu¬ 
lar meeting. Several witnesses appeared, and amoim tlu* 
witnesses who were present was that defendant Dennis in 
this case. We will show you that he entered the comniittee 
room accompanied by one or more other members of the* 
Communist Party. . i 

111 There came a time when he was called and! was 
to be given the allotted 2 hours in which to I give 
his testimony. The chairman of the meeting was' the 
chairman of the committee. Congressman Thomas, of jNew 
Jersey. ' 


I 
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Mr. Stripling, for the Congressman, asked the first ques¬ 
tion of the defendant when he took the stand. He was 
sworn in bv the chairman and he was asked his name and 
replied, “Eugene Dennis.” 

We will show you that the committee had information 
that the defendant is a member of the Communit Partv, 
had used at least five names, and Mr. Stripling then asked 
the question, “Is that your party name or is that your real 
name f ’ ’ 

The defendant refused to answer that question. 

Congressman Thomas then asked him substantially the 
same question and asked the question in substantially the 
same way, and other detailed questions. The defendant 
would not answer the questions which were propounded 
by Congressman Thomas. 

We will then show you that Mr. Peterson, a member of 
this committee, then asked the defendant the same ques¬ 
tions, substantially, and on one or more occasions asked 
the same questions, and the defendant again refused to 
answer as to whether Eugene Dennis was his real name 
or was his party name. 

In general, when these three gentlemen questioned him 
as to what his real name was, he refused to answer as 
to what name he was born niidei*, as to what other names 
he had used; so when these questions had been 
112 asked over several minutes and they had not been 
answered, we will show you that Congressman 
Thomas, the chairman, then said to Mr. Stripling, “Have 
a subpoena served on this witness to return on April 9.” 

Now, mark you, he had not been subpoenaed for the 
meeting on March 26. He came at his own suggestion, we 
will show you, at his own retjuest; but when he would not 
answer the questions propounded, would not answer even 
the first question as to what his name was, Mr. Thomas, 
the chairman, then instructed the chief investigator, 
Robert E. Stripling, to place a subpoena on him—it was 
the first time he was under subpoena—for a hearing to 
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give testimony before the committee at its next session 
on April 9. | 

Mr. Stripling then served the subpoena, in the prei^eneo 
of the committee, on the defendant here, Eugene Dennis, 
as the indictment names him, otherwise known as Francis 
Waldron. Stripling told him what it was: ‘‘This | is 
subpoena of the House Committee on Un-American Activi¬ 
ties that I am serving on you to be here as a witness on 
April 9. ” ! 

We will show you that at or about that time a fHend 
who had accompanied the defendant into the comirlittee 
session and room said, “This defendant accepts no j sub¬ 
poenas from anyone,” and shortly thereafter the defend¬ 
ant, who had been served with the subpoena, took it and 
slapped it or slammed it down on a table an4 left 
113 it in the committee room and did not even takfe the 
subpoena with him. j 

We will show you that when Mr. Stripling served tho 
subpoena of the defendant here, he addressed the 
and, for the record, he said, “Mr. Chairman, may 
ord show that Mr. Dennis, the witness here”—the 
ant in this case—“has been served with the s 
you request?” 

Mr. Thomas, as chairman, responded that “The 
will so show that he has been served.” 

We have the subpoena that the defendant slammed oii 
the table and left in that committee room, and we I will 
show it to you. He did not even take it with him, as I 
stated. ! 

The subpoena was served for April 9. On the 7t}h of 
April of this year, two days before the defendant whs to 
respond to the subpoena of the House of Representafives 
and the Committee on Un-American Activities, a wire| was 
sent to him at the instigation and request of the chaiilman 
of the committee, Congressman Thomas. He requested 
Mr. Stripling, the chief investigator, to send a wirb to 
the defendant calling to his attention that he had teen 
subpoenaed for April 9 before the Committee on |Un- 
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American Activities to give testimony and that he was 
supposed to be here in Washington pursuant to that sub¬ 
poena for that purpose. 

That wire was unanswered, and we will show you the 
subpoena was not answered; that when the committee 
started in its session on April 9—that is, at its 

114 committee rooms in Washington, D. C.—this de¬ 
fendant did not respond, nor did he put in an ap¬ 
pearance at any time that day or any other date before 
the committee. 

If we show you generally those facts, ladies and gentle¬ 
men, show that the default was as wilful as it could be, 
we will ask, of course, at the proper time, for a verdict of 
guilty as indicted, at your hands. 

Opening Statement on Behalf of Defendant. 

Mr. McCabe: Members of the jury, as to the facts which 
will be developed concerning the proceedings at each of 
these two meetings, if the Court finds them relevant, there 
probably won’t be too much dispute. There certainly may 
be the ordinary divergence of reporting the observation 
of what we have seen, as each one of us would diverge 
from the other if we were describing what went on here 
today. 

First of all, we will show you, through the testimony 
which will be developed from the stand, and, in large 
measure, the testimony of the Government itself, that 
this default was far from wilful. 

We will show you, on one matter that my friend, not 
wanting to go into all of the testimony, omitted, that on 
the day, April 9, I believe, when the subpoena called for 
the appearance of Eugene Dennis, his attorney appeared 
with a letter from Mr. Dennis explaining why he was 
not responding to the subpoena, and that that letter 

115 set forth in detail the allegations, the advice, which 
the defendant had received that this committee had 

no right to subpoena him- 



Ill 


Mr. Fihelly: If your Honor please, I object to that State¬ 
ment. Justice Keech has already ruled that that letter 
that counsel is speaking of was not a defense to this {prose¬ 
cution and is not a defense in this case. Attacking the 
legality of the committee, under the Sinclair case! and 
other cases, is not a defense. .All of the Justices have kiled 

that this is a lawful matter- ! 

The Court: This is an important matter to the del[ens('. 
I will excuse the jury. j 

Mr. Fihelly: I think it should be cleared right af th<‘ 
outset of the case. i 

The Court: Out of their presence. I 

The jury will retire from the courtroom and repiaiii 
outside in their jury room until summoned back. j 

I 

(The jury left the courtroom.) I 

i 

116 The Court: You said that Judge Keech defeided 
this point? I will hear you on that. i 

Mr. Fihelly: Yes. One of the points, in addition tj) the 
motion to dismiss, there was filed and argued before 
Justice Keech on behalf of the defendant a motidn to 
inspect the grand jury minutes, and in denying the mption 
to dismiss and inspect the grand jury minutes—[they 
wanted to inspect the grand jury minutes because ithey 
said a statement had been given by tlie defendant through 
his attorney to the House committee. ! 

Four reasons were set forth in attacking the House 
committee, and the defense said these questions wer(‘ not 
presented to the grand jury, and they wanted to inspect 
the minutes, and if that had been this indictment in the| case 
would probably not have resulted. | 

The motion to dismiss was denied and the motiqn to 
inspect the grand jury minutes denied, and in the j next 
to the last pararaph of Mr. Justice Keech’s opinion, \y-hich 
you have there, and I have a copy of it here, you! will 
see what he said with respect to the motion. It i|s on 
page 9 (handing a paper writing to the Court). 

The Court: I have it. ! 




Mr. Filielly: The next to the last paragraph reads: 
“Counsel for the defendant petitioned the Court to ascer¬ 
tain and make use of in connection with this motion 
matters before the grand jury. This petition is 

117 denied in that the Court holds as a matter of law 
that the letter of the defendant to the Chairman of 

the Committee on Un-American Activities, dated April 8, 
1947, is not a bar to prosecution for failure to attend.” 

There were four ditferent grounds in that letter, which 
is the most inflammatory and scurrilous of letters, and 
the committee was supposed to be unconstitutional and 
the law unconstitutional. 

Every Judge who has tried one of these cases within 
the last few weeks or few months has held that the 
resolution was a constitutional one in that the committee 
was a constitutional one. One of the additional factors 
set forth in one of the four reasons is at great length and 
is important to stress because of the type of jury, and 
the defendant is here* today wanting to put in several 
pages in that letter, which was devoted to the fact that 
Mr. Rankin, who was a member of the committee, w'-asn’t 
a lawfully elected member because of the fact that the 
colored voters of Mississippi have not been allowed to 
properly vote, and therefore he and other members were 
not properly qualified. That argument is set forth in 
great length, and it is set forth in an inflammatory way, 
and it attacks the constitutionality of the committee. 

But each Justice hearing these cases has upheld the 
validity of the resolution and the constitutionality of the 
purposes and functions of the committee, with 

118 respect to Mr. Rankin and every other, and Justice 
Keech upheld the validity of the resolution and the 

constitutionality of it. The argument that Mr. Rankin 
was not a valid member, therefore, was not proper in 
respect to the motion, and this letter was not held a 
defense. 



I 


If Your Honor will take a glance at it, you will see |t is 
defammatory, inflammatory, scurrilous, and a most | un- 
American document, and the inflammatory utterances that 
appear make it highly improper, not only because of ! the 
verbiage of the document, but because of the principl^ of 
law that it could not be a defense. I 

Mr. McCabe: I have the opinion of Judge Keech hpre. 
Far from maintaining Mr. Fihelly’s position, it maintains 
our position. Paragraph 5 at the bottom of page 8, Ju^ge 
Keech said: “Counsel for defendant attacks the indictnient 
on the ground that it fails to show compliance with Sec¬ 
tion 194 of Title 2, U. S. C. This is a matter of defense.” 

Section 194 requires that the proponents of an inqict- 
ment for contempt refer to tiie House tlie facts out of wl^ich 
the situation arose. Now, tlie records show, and we will 
say here, that the Committee on Un-American Affairs 
ignored that. They didn’t go to the House. When tjbey 
send that citation for contempt, they didn’t give he fabts. 
They didn’t give the contents which this letter contained, 
and it shows lack of wiliulness, which would work 
119 to the exoneration of the defendant. | 

Judge Keech didn’t say it was not a defense. |He 
said the direct contrary. At the top of page 9, he sajid: 
“This is a matter of defense,” and citing the casej of 
Chapman, 166 U. S. 661, 667. ! 

I think that certainly sliows we are entitled to use t!hat 
letter in asking the jury to look into the minds of tjhis 
defendant and see whether wilfulness was there at fhe 
time he ignored the subpoena of this committee. I thfnk 
that is a very important thing. T think that this defend¬ 
ant is entitled to have a jury pass upon it. That is fhe 
gravamen of the offense as to wilfulnoss. The mere failfiro 
to honor the subpoena is not a crime. It is the wilful |de- 
fault, and that is a question of one’s state of mind.! I 
propose to argue the basis for that. | 

Mr. Fihelly referred to the letter as scurrilous. T wojuld 
say that letter is mild in its terms as compared with !the 




terms whicli 1 proposed to apply to this committee. 1 think 
this committee was, and 1 propose to show this to the 
jury, that this committeee was far from being a legitimate 
honest, decent committee of the Congress of the United 
States and is an infamous conspiracy, that in its existence 
it has never had an honest, decent purpose. I propose to 
show by the comparison of its treatment of known Nazi 
sympathizers, and known enemies, persons who were 

120 coddled, and who when called before the committee, 
they weren’t asked their right names. They were 

given permission to read long statements to the commit¬ 
tee, and w'-ere thanked by the committee when they left. 

I propose to show that this committee is an unconstitu¬ 
tional committee because it has no legislative purpose. 
That may have been argued. 1 don’t think that it has 
been argued as a matter of law, and 1 don’t want to be 
foreclosed from raising some points here in arguing about 
a lack of wilfulness on the part of the defendant. 

I expect to show that the committee itself has disclaimed 
any legislative purpose, that they have said: We realize 
we cannot pass laws about this, but by the force of public 
opinion they can bring about the discharge of persons 
whom w^e denounce as un-American. They have said that 
themselves. Mr. Dies has stated half the evidence they 
brought in was illegally procured. 

I propose to show that the purpose of this committee 
is not looking to un-American or subversive activities, but 
that the purpose is to frighten people and frighten people 
from taking a stand for progressive forces in America. 

We had a horrible example of that recently, where the 
former Vice President of the United States was to address 
a meeting, and this committee went into print, and they 
took upon themselves no legislative function, but a 

121 judicial one, in denouncing the Southern Conference 
for Human Welfare as a communist organization. 

They said they would have spies there taking the names 
of persons attending meetings, so as to frighten Govern- 
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ment employees. That is not aimed at subversive propa¬ 
ganda; it goes far beyond that. These people didn’t 
know at the time it wasn’t a communist meeting,j but 
they made certain it would prevent them from signing a 
petition or liguring in any progressive movementj, or 
taking their stand with the progressive forces beciause 
people will be afraid of being deiiounced as commui^ists. 

When we are speaking of names, the committee! had 
Robert Taylor, a moving picture actor, before thdm a 
while ago, and I recall he said he was coerced into making 
a picture he didn’t like. I don’t recall them askingl him 
what his right name was, or other professional people 
what their right names were, but when they called Eugene 
Dennis, who has lived and worked under that name,! and 
lived under that name for years beyond his own memory, 
the first thing they did is pick on him for that. | 

I expect to show to the jury that their purpose j was 
evil and to hamstring and crucify him. 

They did that before they granted his request to (tome 
to talk. They said they would allow no communist or 
any adherent of communism to speak. They decided to 
get Dennis down there. This was a good waV to 
122 get him, and we will take care of him after he 
gets here, and they started in on that. | 

I expect to show’ in support of my argument that | this 
committee is a gross conspiracy. I expect to show what 
they did in the w’ay of villifying the former Vice Presicient, 
w^hat they did to Mr. MacLeisch, and Professor De^vey, 
what they did Bishop McConnell, what they did to Albert 
Eistein, Chester Bowles, David Lilienthal, and former 
Governor Benson, and Paul Robeson, and w’^hat they |iave 
been doing to people like that, and to Sinclair, and ^ven 
to poor Shirley Temple, when she grew up. | 

Now, I expect to show" that part of their conspirac^y is 
to stamp out every progressive movement in the Uijiited 
States. They have denounced the Congress of Industrial 
Organization, the Civil Liberties Union, which for years 
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has borne an honest name, and they have villified the 
National Catholic Welfare Conference. 

The Court: Mr. McCabe, the objection was based on 
your statement of wdiat you would show in a letter, and 
apparently both Mr. Fiheily’s argument and your argu¬ 
ment have gone beyond that. 

Mr. McCabe: 1 think it passed that. 

The Court: I w’ant to hear your argument. Ho\v long 
do you think it would take you to argue these questions if 
As I see it, basically it comes down to a proper 
123 construction of the word “wilful,” doesn’t it? 

Mr. McCabe: I believe so. 

The Court: If wilful means only intentional or delib¬ 
erate and not accidental or inadvertence, none of these 
matters, as I see it, would be relevant. If it means with 
evil purpose, then all of it could properly be. I think we 
ought to get down to that point right now. 

Mr. McCabe: That was my reason for going on with 
the rest of my proposed opening to the jury. 

The Court: I do not want to foreclose you. 

What do you think about it? 

Mr. Fihelly: You have to ultimately decide that ques¬ 
tion, anyway, and it should be decided at the beginning 
of the case. 

The Court: How much time wall it take to discuss it? 
I think I should excuse the jury today and the witnesses. 
I see Mr. McCabe there with a brief. 

Mr. McCabe: That is not a brief. It is just a statement 
of it. 

The Court: I know, but I think that there is some diver¬ 
sity of viewpoint. 

Mr. McCabe: I don’t want to curtail my argument. I 
v7ould agree, and it would suit me personally at the time 
if we were to excuse the jury and start fresh tomorrow 
morning. 

The Court: I would like to utilize a little more 
of today. 


124 
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Mr. McCabe: We can go on with this today. i 
The Court: Do you both agree that this objectioh basi¬ 
cally gets down to my decision on the word “wilfujl”? 

Mr. McCabe: I think it goes further than that. 1 think 
we are still entitled to argue here with respect |to the 
introduction of evidence and so forth. It may be preijnature 
HOW’, and on the question of the constitutionality of the 
committee. There are many other points that wo^ld not 
come into my opening to the jury. j 

The Court: That would not come in. | 

Mr. McCabe: No. I 

The Court: . You would raise that on your motijon for 
judgment on acquittal. 

Mr. McCabe: And on my objections to the introduction 
of testimony. j 

The Court :Mr. Fihelly said that Judge Keech said that 
does not bar it. That does not mean it is not relevant. 
Only when it is not relevant is Mr. McCabe precluded from 
stating it. That gets do\^m to whether wilful means inten¬ 
tional or whether it means wdth evil purposes. 

Mr. Fihelly: I think this, your Honor: I think even 
under the broadcast definition of wilful, the letter that is 
written here should not go to any American jury. 
125 The Court: That is on another ground. 

Mr. Fihelly: Yes. 

The Court: Would you object also on the ground of any 
other testimony of the character he has indicated? 

Mr. Fihelly: Of the general character; yes. 

The Court: I assume your position is that wilful means 
intentional. 

Mr.Fihelly: Yes, but I say that wilful means a broad 
definition is given to it, but that letter goes beyojid the 
bounds of wilfulness and should not go to the jury. 

While counsel is on his feet, he misread something that 
Mr. Justice Keech is supposed to have said on tljie last 
page. 


The Court: Well, 1 am going to give you plenty of op¬ 
portunity on it. I want to know whether the jury should 
not be excused and the witnesses. 

Mr. Fihelly: I think it would be a good thing to do. 

The Court: We can take up the other questions, as well 
as the narrow question on the admissibility of the letter. 

Mr. Fihelly: I think the word wilful is not good answer 
to the objections we have to the letter. This is saving 
time and it is orderly. 

The Court: Bring the jur\’ in and also notify the wit¬ 
nesses, Mr. Marshal, that they arc excused and to return 
tomorrow morning at 10 o’clock. 

(Thereupon the jury returned to the courtroom at 
3:05 p. m.) 

126 The Court: Members of the jury, counsel have 
several questions of lawr to take up with the Court 
and they "will probably take the balance of the afternoon, 
and for that reason I am going to excuse you until tomor¬ 
row morning at 10 o’clock. 

Now, I want to admonish you not to discuss this case 
with anyone, not to allow’ anyone to discuss it w’ith you, 
and not discuss it among yourselves. Also 1 wish to 
admonish you not to read anything about this case in the 
newspapers or listen to the radio at all during the time 
this case is on trial. 

Now, I expect you as conscientious, intelligent jurors to 
obey my instructions and not to allow’ anyone to discuss 
this case with you, not to discuss this case with anyone, 
and not to discuss this case among yourselves until it has 
been submitted to vou at its conclusion and vou are in vour 
jury room; and also not to read anything in the newspapers 
about it and not listen to the radio at all, because if vou 
listen to the radio, you might hear something before you 
can turn it off. • • ■ 

Anything further, gentlemen? 

Mr. Fihelly: Your Honor, we might make this sugges¬ 
tion, which is probably a good one in view of what has 
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happened recently. 1 think the jury ought to be instri^cted 
not to address any questions of any nature whatsoever to 
any of counsel. We have had two such instances, prob¬ 
ably done innocently, and they only result in mistria|.s. 
The Court: Yes. You should not address any questions 
to any counsel in this case about any matter wthat- 

127 ever. If anything occurs to you which you Teel 
is necessary to be discussed, you make the reqLiest 

to the Court and the Court will take appropriate acti|on. 

You are excused now until tomorrow morning aj; 10 
0 ’clock. 

(Thereupon at 8:10 o’clock p. m., the jur}^ left the ccjurt- 
room.) 

The Court: Have you excused tlie witnesses, Mr. !I^Iar- 
shal ? j 

The Deputy Marshal: Yes, sir. | 

TheCourt: Now, Mr. l^leCabe, you may resume ]four 
argument and broaden it to cover tljc other points. | 

Mr. McCabe: I was looking through the bill of jpar- 
ticulars I have. It sounds like an indictment of the Cjom- 
mittee of Un-American Affairs, and I was trying to jiiek 
out the headlights, particularly on the gravamen of our 
attack on the committee as an un-American conspiracy, and 
what we believe was the underlying purpose of that com¬ 
mittee, to control thought, and through controlling thought 
to control the activities of the American people. For 
instance, I have been engaged in what I consider \terc 
activities for civil liberties, and T have seen already the 
result of the activities of this committee that we are lick¬ 
ing now and will lack ten years from now in the r^nks 
of fighters for progressive legislation the support of those 
young men who should he with us if they were exposed to 
the ideas that we consider the highest type of 

128 Americanism. They will be insullated. They will 
be afraid to buy a ticket or go to a meeting ot be 

seen with anyone who has the slightest taint of progr|ess- 
iveness. 
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In the eyes of this committee, the expression “New 
Deal” has taken on all of the opprobrium that the Nazis 
and the common enemies in the last war had. It has got¬ 
ten to be a scandal to call a person an adherent of the 
New Deal philosophy, and the committee has condemned 
it, and that is the purpose of this committee, and I don’t 
think they got that out of their heads. 

The Court: How does that become relevant in this case? 

Mr. McCabe: It is relevant in this manner: that this 
was really a leading of Dennis, or a mouse trap job, to use 
football talk, for the purpose of allowing him to testify 
about matters that were considered to hamstring him, and 
through hamstringing him to prevent the man from open¬ 
ing his mouth against their legislation. 

The Court: You know the line of authorities, that the 
point is not relevant. 

Mr. McCabe: I think I know the line of authorities. It 
comes back to wilfulness. 

The Court: Wilfulness means intentional or with bad 
purpose, and the bad purpose is the purpose of the defend¬ 
ant, as referring to Mr. Dennis. 

Mr. McCabe: To absent himself w’asn’t for bad 
129 purpose but for self protection. Suppose he had 
been advised that the members of the committee 
had, let us say, a goon squad there who were going to beat 
him up physically with clubs. Do you think his failure to 
appear could in common sense be considered a wilful fail¬ 
ure? So is he subject to indictment for thinking that 
possibly physically he was in danger? 

That may sound absurd, but the moral beating and the 
)noral beating which the committee attempts to sub¬ 
ject him to is set forth in the letter. He said: I came 
there in good faith. I was not allowed to tell it but I 
was hamstrung. I was scared with fear, and therefore on 
the advice of counsel I was holding the committee is illegal, 
and I do not propo.se to subject myself to the mental and 
moral beating any more than to the physical flagellation. 
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I think that should go to the jury, and he stands in^cted 
through that, and we have a right to show it. j 
I could start to get up a memorandum, and 1 wohld be 
glad to work on it tonight if you would take a few minutes 
in the morning to consider it. I think I have a right to 
do that. 1 think if Your Honor feels differently, that we 
should find some way to get my offer of proof, or offer or 
opening, on the record so as to protect it and so as to avoid 
any danger of a mistrial through my trying, and I jwould 
not try it if you told me not to. I have too much respect 
for this Court and the mannei* in which the Court has 
thus far conducted the trial to attempt to dc any- 
130 thing like lhal, even though I were so inclined. We 
should have clear in advance any statemeni and 
narrow the issue down, and we will now have to 
our record and proceed that wny. I don’t know w! 
there is. 

The Court: There are quite a few authorities on this 
point. I have been interested in it from time to tinje. If 
you care to discuss them tomorrow, I will hear you. I 
Of course, there is the Townsend, and that has a [great 
many cases cited, and then there is the Murdock cap. I 
assume you are familiar with them. j 

Mr. McCabe: I am familiar with the Sinclair casg and 
the Murdock case, all of those. ! 

The Court: Is there anytlhng more than those casei that 
you can offer? j 

Mr. McCabe: I do not know what associate counse] may 
have dug out. | 

Mr. Brodsk}^: I can get something between no^y and 
tomorrow morning, so you will have it complete. | 

Mr. McCabe: That is the reason I ask for an adjiourn- 
ment. i 

The Court: I will hear Mr, Fihelly now. j 

Mr. McCabe: I . would like to say that Mr. Fihell;j?' liad 
the thought that I had misquoted Judge Keech, and I| have 
pointed out that my copy is the same as his. I [think 
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our difference was as to the application of it rather 

131 than the correctness of the quotation. 

Mr. Fihelly: I will explain what it is, and it was 
incorrect as far as just what Justice Keech said. 

On page 8, under the heading 5, “Counsel for defend¬ 
ant attacks the indictment on the ground that it fails 
to show compliance with Section 194 of Title 2, United 
States Code. This is a matter of defense. In re Chapman, 
166 U. S. 661, 667.” 

They had attacked the indictment because we did not 
show that the Congress had cited to the United States, 
or certified to the District Attorney the contempt cita¬ 
tion. 

In the Chapman case, w’e did not have to because that 
is a matter of defense. Now, the citation the United States 
Attorney got did not have this letter in it at all, or Jus¬ 
tice Keech did not say it was. 

The Court: Do you take the position, Mr. Fihelly, that 
wilful means with evil purpose, and evil only by this letter, 
as far as it is inflammatorv? 

Mr. Fihelly: My position is, first, that the word wilful 
is defined in the Townsend case as intentional or deliber¬ 
ate and not unintentional or inadvertent. As counsel for 
the defense knows, in the Murdock case, it is a felony in¬ 
volving moral turpitude. You have to show evil intent. 
In other words, the definition may be intentional and 

132 deliberate. 

This letter should not go in and it should not 
go to the jury. 

In the Townsend case the situation is factually the 
same. Townsend appeared before the committee, and 
there came a time in the course of the committee proceed¬ 
ings when he felt that the committee was intimidating him, 
or provocative, and he said: Goodbye, gentlemen, or good 
day, I am not going to stay any longer. He tried to enter 
a defense, the same thing counsel sets forth, that this com¬ 
mittee had done this over a time, and they had not been 
fair, and that they were improper in their conduct, and 
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hostile, in almost the exact words that Mr. McCabe j men¬ 
tioned. I 

The lower court ruled out this defense, and the Court 
of Appeals upheld the decision and upheld the rulibg of 
the lower court and held that was not a matter qf de¬ 
fense; that Congress had the right to examine witnesses, 
and it was not up to the individual to say that the i com¬ 
mittee is hostile, I am not going down there, and| that 
that constituted wilful default. | 

The case went to the Supreme Court. Certiorari^ was 
petitioned and the certiorari denied in the Supreme Court. 
There was a dissent in that case; Mr. Justice Stevens 
wrote a dissent in the Court of Appeals. | 

Generally there is a distinction between a misdemc^auor. 
in the meaning of the word wilful, and in the feilony, 
and the authorities state this: that you ha^l^e to 
133 examine each statute as to the particular conditions 
under which the word wilful appears. i 

As the Court said, and this is from the Fields Ibrief 
which I have before me: j 

“It is only in a very few criminal cases that ‘wjilfui' 
means ‘done with a bad purpose.^ Generally, it ipeans 
no more than that the person charged with the duty kjnows 
what he is doing. It does not mean that, in additioh, he 
must suppose that he is breaking the law. Townsen^ vs. 
United States, 63 Appeals, D. C. 229, quoting Learned 
Hand, J., in 7 Federal 2d 605, 606: j 

“In statutes denouncing offense involving turpitude, 
‘wilfully^ is generally used to mean with evil pui^pose, 
criminal intent or the like. But in those denouncingj acts 
not in themselves wrong, the word is often used wiihout 
any such implication. Our opinion in United Stated vs. 
Murdock, 290 U. S. 389, 394, shoves that it often denotes 
that which is ‘intentional, or knowing, or voluntary, as 
distinguished from accidental,’ and that it is employed to 
characterize ‘conduct marked by careless disregard 
whether or not one has the right so to act.’ ” i 


I 

I 

i 



The one case in point is the Townsend case. With ref¬ 
erence to misdemeanor, the Townsend case is the only one 
fully in point, and Your Honor should follow it in 
134 view of the Townsend decision. 

The Court: Mr. Fihelly, supposing the word means 
intentional and deliberate and not having bad purpose, 
and supposing a man is ill, would he be guilty? 

Mr. Fihelly: He would not. 

The Court: Why not? 

Mr. Fihelly: Because of the fact he physically could 
not be there. 

The Court: Suppose he was ill and he could travel if 
necessary, but it might jeopardize his health? 

Mr. Fihelly: I would say he would not be guilty under 
those circumstances because he physically should not be 
there. 

The Court: But he intentionally absented himself and 
deliberately absented himself. 

Mr. Fihelly: He does not have to take his life in hiy. 
hands to be there. 

You do not have that situation here. Your Honor. This 
man was able to be there. 

The Court: He said he could not come because he was 
afraid that he was being entrapped. That is what coun 
sel stated. 

Mr. Fihelly: There is nothing in the letter to show that 
he is entrapped. The letter shows he took the law in 
his owTi hands. Although lie came down on March 26, 
he didn’t see fit to come down the next time, and he then 
attacked the constitutionality of the committee, that 
135-138 he asked two hours to give testimony before only 
eight days before that. 

The Court: I would like you to think over those two 
questions for tomorrow. 

I would like you to think over this one for tomorrow: 
How could a committee ever function if the witness had 
only to obtain a letter from a lawyer that the committee 
has been illegally organized, or the questions intended to 
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be propounded were beyond the scope of the resolijitioii. 
If wilful means with a bad purpose, that is not very (plear. 
Mr. McCabe: I see what you mean. I 

The Court: Then the committee could not have gotten a 
witness to appear. I 

Mr. McCabe: If they determined the fact. | 

The Court: That would be admissible to show Igood 
faith. ! 

Mr. McCabe: Yes. I will address myself to that i!)oint. 
Your Honor. | 

The Court: I would like to talk about that tomorrow 
from your side. | 

'Slay I look at that letter, Mr. Fihelly? | 

Mr. Fihelly: Yes, Your Honor (handing a paper [writ¬ 
ing to the Court). i 

The Court: Could I take this upstairs? | 

Mr. Fihelly: Yes, but I have a copy. | 

Mr. Brodsky: That is an exact copy. ! 

* • • • • • • j 

I 

139 PROCEEDINGS. | 

(The following proceedings were had with the ljury 
absent from the courtroom:) I 

The Court: Will counsel in the case on trial come t(|) the 
bench ? | 

(Counsel for both sides approached the bench, an(i the 
following occurred;) j 

The Court: The clerk tells me that Alternate Jtiror, 
No. 14, Lloyd J. Streifuss, has something on his mind.j He 
wants to see me. I think I had better bring him in| and 
see what he has to say with you gentlemen present. Ijlon’t 
you think so? j 

Mr. Fihelly: Certainly, yes. 

Mr. McCabe: Whatever procedure Your Honor tlinks 
is proper is agreeable. i 

The Court: Let us see what he has on his mind. 1 
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Mr. McCabe: If Your Honor thinks it can be developed 
more adequately in private, that is for you to say. 

The Court: No; I would rather do it before you. My 
only question was whether I should do it here or in my 
chambers, but I think it better be at the bench. 

Mr. Fihelly: Yes. 

The Court: All right. Both sides agree with me. 

Mr. McCabe: Is there any possibility that witnesses or 
members of the press present might get some misconcep¬ 
tion about what the nature of the inquiry was if they 
were present? 

140 The Court: They might, but I do not like to bring 
it out before everybody, when he says he wants to 

see me. Don’t you think we can make whatever inquiry 
there is and then probably take appropriate action after 
we hear what his difficulty is? 

Mr. McCabe: That is perfectly agreeable. 

The Court (to the deputy marshal): Ask him to come in. 
You gentlemen wait up here. 

I have been studying this overnight. I have read the 
letter and the briefs in the Fields case and also the other 
applicable cases, and so I have had basic training now. 

Mr. McCabe: There is a very, very rough memo. Your 
Honor (handing a document to the Court). 

The Court: That was not necessary, but I will be very 
happy to have it. 

Mr. McCabe: Mr. Freedman hammered that out in the 
small hours of the morning. 

(Alternate Juror Streifuss approached the bench.) 

The Court: Mr. Streifuss, will you come forward, please? 
I understand you want to see me about something. Could 
you tell me what it is in front of counsel? 

Mr. Streifuss: Yes, indeed. 

The Court: It is not something that would embarrass 
you? 

Mr. Streifuss: No. It happens that this jury was 

141 sitting at the Barsky trial as spectators, more or 
less, and they heard, I think, this very argument 
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that we were expelled from the room for—the questfion of 
law as to whether the committee had the right to issue a 
subpoena. j 

The Court: Well, you do not know what this ardument 
was about in here? I 

Mr. Streifuss: No, I did not, but I mean, from wjiat he 
started to say, and the objection, and everything, jl con¬ 
cluded that that was what it was, and I thought perhaps 
you ought to know that they sat in over there. They were 
held over there while the trial vras going on and the^t jury 
had been excused while they were arguing this poijnt. I 
thought perhaps it might have some bearing on thfe case 
and that you should know about it. | 

The Court: Yes. I am glad you told me. | 

Do you gentlemen have any comment? I 

Mr. Fihelly: No. j 

Mr. Brodsky: I would like to give it some thougllit. I 

will tell you very frankly why- | 

The Court: There is no prevention of thought iji this 
case. j 

Mr. Brodsky: No; I do not want to prevent thought. I 
am fighting for it. That is why I want to get the | letter 
in. That is an expression of thought. ! 

The Court: This juror may never be called| on. 
142 Mr, Brodsky: No; he was not arguing aboui him¬ 
self. He said the rest of our jury were present 
there and heard the argument on the very point th^t we 
are deciding as to whether they should or should notj hear. 
That is what I gathered he is doing. | 

Mr. Streifuss: Well, if it had to do with whether the 
committee could or could not have the right to issue a 
subpoena—in fact, there were several analogies m^de in 
this particular case by the District Attorney, and tjiat is 
all there was to it—I mean, Judge Keech’s opinioii that 
they did have. i 

The Court: Now, you have not talked about this case 
with any of the jurors, have you? 

Mr. Streifuss: No, I have not. ! 


128 


The Court: But your recollection is that all or some 
of them sat in the courtroom? 

Mr. Streifuss: All but two. 

The Court: At the time that the argument you refer to 
was made ? 

Mr. Streifuss: Yes. 

The Court: You may retire, and do not discuss with 
your fellow jurors what this was about. 

Mr. Streifuss: Yes, sir. Thank you, sir. 

(Mr. Streifuss left the bench.) 

The Court: You may continue to give thought to this 
matter. 

143 Mr. Brodsky: Let me give thought to this for a 
few minutes. 

Mr. McCabe: Let me say, before I even think, I think 
the statement of the juror raises a very serious question 
as to the frankness of this jury and the members as they 
were called on voir dire, as to whether they had heard 
anything about this case. Now, it may be that they acted 
just as honestly in their own lights as this witness did 
in his light- 

The Court: You mean this juror? 

Mr. McCabe: As this juror did in his lights, but it 
seems to me that frankness would have required them 
to state that they were present, especially when I asked 
them if they had sat in another case of this sort. It 
seems to me that frankness would have required them to 
say, “No, we did not sit as jurors, but we sat as specta¬ 
tors in that case,^’ and then permit me to proceed fur¬ 
ther to ask whether what they had heard would predis¬ 
pose them in any way. 

The Court: Well, I have your views and if you at any 
time wish to make any motions, I will entertain them. 

Mr. McCabe: Well, I certainly regret making any mo¬ 
tion which would prolong the trial and inconvenience any 
of us. Yet I realize that our convenience is entirely a 
minor matter when it comes to the administration of jus¬ 
tice, and for that reason I think I should move that this 
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jury be discharged and that a new panel be called 

144 of jurors who have not been exposed to any of the 
arguments which are pertinent to this case. | 

The Court: Do you oppose the motion? j 

Mr. McCabe: I did that without consultation. ' 

Mr. Brodsky: That is all right. I wanted to donvince 
you that that was the step to take. i 

The Court: He has done your thinking for yom. 

Mr. Brodsky: Yes. | 

The Court: All right, Mr. Fihelly. | 

Mr. Fihelly: I oppose it on this ground: The j|iry has 
been selected. They were asked no questions thht they 
did not answer properly. Counsel asked if they! sat in 
other cases. Certainly he could not mean anything else 
but that they were selected as petit jurors to try | any of 
these cases. It develops that some of them werjc there 
during part of the argument. There has been njo indi¬ 
cation to show any bias on the part of any of th^ jurors 
from what they heard over there. j 

I think it is a matter within Your Honor’s discretion, 
but I do not see any need or necessity for getting a new 
panel. I 

The Court: Well, I will deny your motion. I ido not 
believe that the jurors should be put in cellophane. I 
do not think they can be, as a matter of fact. | 

Mr. McCabe: I was going to suggest, perhaps, ^ read¬ 
ing of the arguments in the transcript of the 

145 Barsky case on that point might be informative. 

The Court: Well, if that seems to be necessary, 
you can read them and bring to my attention wliat you 
think is pertinent. 

Mr. McCabe: Thank you, Your Honor; and for tlje pres¬ 
ent the motion is denied? j 

The Court: Your motion is denied. 

Mr. McCabe: And an exception granted? ; 

The Court: Exception is allowed. | 

Now, you are concerned about what the pre^s may 
think. Do you want to make any statement about that? 



Mr. Fihelly: I think it would be better not to make any 
statement about it. 

The Court: All right. 

(Counsel resumed their places at the trial table, and 
the following occurred:) 

The Court: Now, gentlemen, I will hear you further on 
this question of law that we were discussing yesterday. 

The witnesses in the case will be excused from the room, 
pending decision on this matter. 

Mr. McCabe: Did you wish me to go forward. Your 
Honor? 

The Court: Pardon me? 

Mr. McCabe: Did you wish me to continue? 

The Court: Just as you wish. 

146 Mr. McCahe: It does not make any difference to 
me. It was on Mr. Fihelly’s objection to my open¬ 
ing, and I think he has already spoken. It does not matter 
which of us speaks first. 

The Court: I will give you both ample opportunity. 

Mr. McCabe: I will say this at the outset, so that Your 
Honor will know that I had in mind your suggestion that 
I direct my attention to the question whether under my 
theory of the law, the business—the legitimate legislative 
business—of a congressional committee could go forward 
if advice of counsel could be accepted and should be ac¬ 
cepted as a reason for not testifying; and Your Honor 
suggested that advice of counsel could be procured in a 
very great many cases; that counsel could find a reason 
to advise a client that a question was either not pertinent 
or that the committee was improperly constituted. 

My first answer to that is that subterfuge of that sort 
may be discovered; that the business of a committee would 
not be permanently prevented from going forward. It 
might be temporarily interrupted while a discussion was 
had or while the legal question was tested out, and I 
would agree that not in every case would advice of coun¬ 
sel be an excuse for not testifying. 
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I would simply say that where the inquiry becomjgs one 
of the state of mind of a witness who was refusing to 
testify, then advice of counsel is one of manyi other 

147 considerations to be pondered by the deciding! b*^dy. 

The advice of counsel might very well in itself ex¬ 
culpate a witness from contumacy. On the other I hand, 
it might just be part of a proceeding. i 

We have, then, two facets of that question: A, )[s the 
advice of counsel incorrect? And that, of course, |is the 
only case in which a witness should be held on contempt. 
He should be permitted, first of all, and I think ip is a 
matter for a jury to decide, and I think the case$ hold 
that, to show that he acted on advice of counsel; ajnd he 
should be further permitted to show, as we intend j to do 
here, that the advice of counsel was proper, that tte ad¬ 
vice was good, that he had a perfect right not to aippear, 
and I think that is a matter which we want to show} here. 

Now, that, of course, is bound up with the questioji, and 
Your Honor put his finger on it when he said, “Aftpr all, 
aren’t we concerned with the meaning, the weight}to be 
attributed to, of the word ‘wilful’ in this statute?’’ 

I point out, of course, first of all, that the statute junder 
consideration has two main branches. One is that the 
person, having been summoned as a witness, and so jforth, 
wilfully makes default; and then the other facet i^, “or 
who, having appeared, refuses to answer any question 
pertinent to the question under inquiry”; and it is the 
latter branch of that statute which was under considera¬ 
tion in the Sinclair case. There there is no I ques- 

148 tion of wilfulness. | 

Now, I submit that, regardless of what mejaning 
we attribute to the word “wilfully,” we must, when we 
find it in a statute, give some meaning to it. We must 
consider that Congress acted deliberately. They h^d be¬ 
fore them a statute in which they proposed to makje two 
acts criminal—default in appearance; refusal to apiswer 
questions—and we must attribute to Congress a thijnking 
on that subject that they meant something when they said 



132 


that the default in appearance must be wilful, but that in 
the refusal to testify no wilfulness is required. 

Now, what that word “wilful” means in that statute is 
to be determined, and, as the cases have said, “wilful” is 
a word of many meanings, and it must be examined in the 
context of the act, in the evil which w’as sought to be 
remedied by the act. 

Now, of course. Your Honor, I am not going to read 
law to Your Honor in that sense, because Your Honor has 
said you brought yourself up to date with the Murdock 
case, and I think that the Murdock case is still the law 
—I believe it is—and answers our question, because that 
was a case in which the very point that we are advancing 
—that is at the top of page 2 of my brief- 

The Court: Yes; I have it. 

Mr. McCabe: The very point that we are advancing 
was asked in a request for a charge, that they were 
149 given in good faith based upon his actual belief. 

You should consider that, not that that is determi¬ 
native, but that is a matter for a jury to determine. Of 
course, the Supreme Court held that that was right. Now, 
no other case has diminished the effect of that. 

The Townsend case, which -was cited from memory by 
both of us yesterday—and I must confess that my recollec¬ 
tion of the Townsend case was pretty, pretty hazy—brings 
us to the exact point that we have. 

May I borrow that for a moment, Mr. Fihelly? 

Mr. Fihelly: Surely (handing a volume to Mr. McCabe). 

The Court: Is that the Townsend case, now? 

]Mr. McCabe: Yes. I would like, first of all, just to 
read from the end of the first paragraph on page 360, 
three-fourths of the way down the page, in which the court 
there stated: 

“The question to be decided was the state of mind of 
the appellant at the time he left the hearing.” 

Now, that case, of course, considered carefully the use 
of the word “wilfully.” I think it starts off by saying 






that very often it means, as the Murdock case aijid the 
other cases have said, and as “Words and Phrases” |would 
say, it ordinarily imports some evil intent; and 11 think 
what throws us off in our considerations is the use jof the 


words “evil intent,” because to most of u^ that 
150 imports a deliberate planned evasion of the law; 

and that word seems to require that the word! ‘ ‘ wil¬ 
fully” means more than it need mean in order to majintain 
our position. | 

I think that we are in a field in between two boundaries, 
the one in which the statute makes an act evil and crimi¬ 
nal, regardless of intent. Good examples of thosfe acts 
are the acts under the police power for the protection of 
public morals and public decency; such an act, f^r in 


stance, making it a criminal offense to sell intoxicating 
liquor to a minor. The cases have held there that the man 
who, having been granted a privilege of selling liquor, 
sells it to a person, even though in his mind it wsls not 
doubtful, even though he appeared to be 30 years of age, 
if it later developed that the person was actually a minor, 
he is guilty of the offense, regardless of good faith, nsgard- 
less of any inquiry which he may have made; thjjit the 
evil which the legislature had intended to defeat whs the 
actual passing over or selling of liquor to a minor, regard¬ 
less of the circumstances. | 

Now, in the other boundary, part of the enclosure, you 
have the statutes which use the words “wilful’^ and 


“malicious.” Obviously, in order to render an act pialici- 
ous, it requires a great deal more than to render it vilful. 
Now, in there you have a field in which cases can be! cited 
in support of almost any position, and they sire set 
151 forth in the Townsend case at page 357, in tlie sec¬ 
ond column. I 

The Court: I have the D. C. Reports. You are rejading 
from the Federal Report? | 

Mr. McCabe: Yes. Let me see if I can get it. 

The Court: That is all right. 
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Mr. McCabe: It is about the fourth page, in here, of 
the report, and the one which starts off, “ ‘Wilfully’ has 
been defined by the Supreme Court”- 

The Court: I have it. 

Mr. McCabe: There is a long list of cases, and the writei- 
of the opinion then says: 

“It will be seen that the court has ascribed three gen¬ 
eral meanings to the word ‘wilful.’ ” 

The court there does say: 

“It is only in a very few criminal cases that ‘wilful’ 
means done with a bad purpose”; and there again I think 
we run into a little danger in saying that in considering 
the use of that word “bad” and “evil” should be con¬ 
sidered. 

Now, then, at the second paragraph down- 

The Court: You contend that the word “wilful” means 
to include with a bad purpose or in bad faith and thal 
therefore evidence of the character you indicated yestoi- 
day is relevant? 

Mr. McCabe: I believe the justification may be advanced. 
The Court: You contend that bad faith or bad pur- 

152 pose may be shown- 

Mr. McCabe: Yes. 

The Court: —as included within the meaning of the 
word “wilful”? 

Mr. McCabe: Yes. 

The Court: Bad faith and bad purpose? 

Mr. McCabe: Yes. I think that might- 

The Court: In other words, good faith and a good pur¬ 
pose would be a defense; is that correct? Is that your 
contention ? 

Mr. McCabe: Let me see. Good faith I think would be 
a defense to a charge of violation of this act. I think the 
justification may be shown. I think it comes down to whal 
the Court said, that the state of mind of the man is to 
be what is to be determined and that was to be determined 
by a jury. 


4 . 
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The Court: Let me get you straight. In other wcfrds, 
if I adopt your view, I would have to instruct the Jury 
that one of the elements of the offense would be that] his 
failure to respond to the subpoena, if they find thajt he 
did fail to respond to the subpoena, duly served, |was 
done in bad faith and with a bad purpose; is that jcor- 
rect? I 

Mr. McCabe: Well, I am just wondering whether wo 
cannot split that up. Do we have to go into another defini¬ 
tion of “bad purpose,’’ and if we go back into his mind, 
what to many of us might seem a bad purpose 

153 might have seemed to him a good purpose. 

The Court: Then you would limit it to bad faith ? 
Mr. iMcCabe: I think either one. 

The Court: Then you would want it in the disjunclfivc; 
is that it? i 

Mr. McCabe: I think it should be in the disjunctive. 
The Court: Then the clement would be this: that! the 
jury would have to find before a conviction was justtfi 
that the defendant failed to respond to a subpoena, 
served, if they find that he did fail to respond, in 
faith or with a bad purpose? 

Mr. McCabe: Yes. 

The Court: I see. I just wanted to get your view on 
that. ] 

Mr. McCabe: Of course, otherwise in this case tjiere 
would be no function for a jury, because there is no qiues- 
tion of his failure to respond. I think we have that, j 
Now, I go further in this case, and I say that we arc 
entitled to show to a jury to make sure that they would 
have in their minds every element of the case, not bnly 
the reasons which he gave as showing good faith on| his 
part, but that those reasons were accurate, those reasons 
were correct. j 

It is not a question of having to depend on the weaker 
of the two contentions, “Well, I made an honest Mis¬ 
take. My lawyer gave me bad advice. I believed 

154 it, and I acted in good faith. If I am convinced 
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that Jiiy lawyer was wrong, then I will purge myself of this 
contempt.” 

We go further than that and say we are entitled to 
show and have a jury find that the advice of counsel was 
correct, that this committee had no legislative purpose, 
that it was unconstitutional, that it was not a committee 
of Congress, because of the fact that it consisted of per¬ 
sons—at least one person—who was not legally a member 
of Congress. We are entitled to have a jury pass on all 
that as going to the question of whether or not our de¬ 
fault was wilful. 

I see the Townsend case also cites the Reyonlds case: 

“The Supreme Court has also held—perhaps on the 
theory that wilfulness is a type of specific intent—that 
where the crime involves wilful intent, an accused may 
show justification by proving that he ‘honestly and in 
good faith seeks advice of a lawyer as to what he may 
lawfully do’ * * and fully and honestly lays all the facts 
before his counsel, and in good faith and honestly follows 
such advice, relying upon it and believing it to be correct, 
and only intends that his acts shall be lawful * * * even 
if such advice were an inaccurate construction of the law 
* * * In United States vs. Murdock, supra, the Supreme 
Court has extended this exception to the general rule 
even farther as applied to the particular facts of that 
case. There the court said: ‘Congress did not in- 
155 tend that a person, by reason of a bona fide mis¬ 
understanding as to his liability for the tax, as to 
his duty to make a return, or as to the adequacy or the 
records he maintained, became a criminal by his mere fail¬ 
ure to measure up to the prescribed standard of conduct. 
And the requirement that the omission in these instances 
must be wilful, to be criminal, is persuasive that the same 
element is essential to the offense of failing to supply in¬ 
formation.’ ” 

That also answers Mr. Fihelly’s suggestion of yester¬ 
day that one of the differences in the treatment of the 
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word “wilful” lay in its application to a felony or aj mis¬ 
demeanor. The Murdock case was a misdemeanor 'case. 
The Speiss case related to a distinction between a f^ony 
and a misdemeanor. ! 

In the Speiss case they repeated the phrase, “ ‘Wlilful* 
may be a word of many meanings and must be studied ifrom 
the context. ’ ’ j 

I say in this case, particularly where a committed lia-i 
been conducting meetings over a period of eight years, 
that the determination of whether or not a witnessi w’as 
acting on good advice of counsel, the determinaticjn of 
whether or not he was contumacious, might well await the 
event that he might be allowed to argue it out, not linder 
the threat of a sentence to imprisonment. An indictment 
is not the way to take care of a situation like that, where 
a person states he is acting under advice of counse^. 1 
seems to me the proper way is to thresh that out 
156 in another court than in a criminal court. , 

Mr. Brodsky has reminded me of something we 
discussed last evening, which I think is pertinent. jSup- 
posing—this may be a far-fetched supposition—that] -Mr. 
Fihelly said, “Well, noAv, there is no necessity for lyour 
going ahead and proving that this committee is nlot a 
proper legislative committee. There is no necessit\[ foi* 
proving that it is unconstitutional. I will concede I that 
this committee was unconstitutional, and still I maintain 
that this defendant is subject to the sanctions ofj th(‘ 
statute. ’ ^ j 

Now, would Your Honor say that, if Mr. Fihelly k- 
ceded that, “I will admit here of record, I wdll stipulate, 
that this committee is not a constitutional committee,!” or 
would Your Honor have any other action to perform ex¬ 
cept to dismiss the indictment or to enter a verdict o|f ac¬ 
quittal? I cannot conceive of any other action \\|hicl 
Your Honor would take. I 

Now, instead of Mr. Fihelly’s conceding it, we ask l|eav(‘ 
to prove it; and T think if we can prove a fact which if 
conceded would lead directly to a directed verdicjt of 

I 
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acquittal, that answers the question of our right to prove it. 

Mr. Fihelly: If the Court please, counsel have already 
argued that very point before Mr. Justice Keech in tl 
motion to dismiss. Now they want another bite at the 
apple. 

To give the interpretation that defense counsel want in 
this case to this statute is not only to distort it but to 

157 defeat the ver\’ purpose of the statute. 

You have here an homogenous statute passed by 
Congress to give Congress the same power to punish con¬ 
tempt that the federal courts have. True it is that the 
word “wilful” appears in the first part and it does not 
appear in the second, and there is a leason for that. The 
reason that “wilful” is in the first part is that it applies 
to the word “default”; and that is why 1 answered as I 
did to Your hlonor’s question propounded to me yester¬ 
day. You asked about a man being ill. 

All right. You cut it down. Suppose it would impair 
his hea.lth substantiallv? You cannot sav whether it is a 
wilful default until you investigate. In connection with 
contempts in a federal court, you go into the same matter 
of inquiry. If a subpoena is put on the witness does not 
respond, you do not send the marshal out to get him in 
jail. A reasonable inquiry is made, and time after time 
the court will say, “Have you learned that this witness is 
ill? Wait until he recovers and wre will have a hearing on 
the matter.” 

So, in answer to the question that Your Honor pro¬ 
pounded, that is wily the w’ord “wilful” is in the first part. 

Was it done deliberately? Was it done intentionally? 
In order to be in contempt of a federal court, you do not 
have to have an evil intent or a bad purpose. If the thing 
was done deliberately and intentionally, that is suffi¬ 
cient; and that is the same test that the committee 

158 of Congress intended to have and is entitled to. 

Now, I am not going to quote from any cases, be¬ 
cause Your Honor has read them. The To^vnsend case held. 


in connection with a wilful default, that all that was ^leces- 
sary was that it was deliberately done and intentiijnally 
done, not that there had to bo an evil intent or purpolse. 

The Sinclair case said, in connection with the Second 
part of the statute, “He deliberately refused to ajiswer 
those questions.” He had gotten advice of counsel, but 
they said that was not a defense. It was not necessary 
that there be bad faith. It was not necessary tha|; you 
show an evil intent or purpose; but he deliberately rcjfused 
to answer the question. I 

The same test the Townsend c’.asc gave for the firsj part 


of the section. j 

Now, you have an homogenous statute hero. You] have 
one thought and one reason running through it, an(il you 
cannot have an interpretation for one part that is ^oing 
to defeat the other, and you cannot have an interpre1:ation 
for one part that is going to give a defendant immunity 
and make him greater than tin* committee that seeks to 
question him. 

Under the theory that tlie defense counsel have, any in¬ 
dividual can make himself superior to the committee and 
defeat and frustrate its purpose. Tlie tlicory and pur¬ 
pose of the legislation, of course, was to enable 
159 the committees to investigate and ^o get daia on 
which to legislate, A lot of data they would j>‘et if 
you had the test that def(‘nse counsel want in this cas^! 

As we stated in the Fields brief in the Court of Ap|)eals, 
Your Honor, there is no substantial difference—and T again 
point out the one running thought, tlie inherent thought, 
in the statute—between sending a subpoena out to produce 
records and the individual’s coming in and being questioned 
with respect to that general matter or with respect to those 
records. ! 

I 

What an absurd situation you would have in thosef two 
situations if you took the test and gave the interijreta- 
tion to the statute that defense counsel want here. 


MO 

Let us take tlie old situation you had in the McCracken 
case, where a subpoena duces tecum is sent out for some 
contracts in connection with aviation matters, say. The 
defendant does not bring- them in. All right. The com¬ 
mittee wants to question him with respect to certain mat¬ 
ters covered by this general subject, although he did not 
respond to the subpoena duces tecum. He refuses to 
answer the questions. 

Defense counsel would say, with respect to the first, 
that you could show good faith. With respect to the sec¬ 
ond part, you could not sliow good faith. You would have 
a different test on one part of the statute than you would 
have for the other, which is most absurd and ridicu- 
160 lous, when you stop to think of it. 

And when you stop to think also. Your Honor, of 
the various matters that could come in under the question 
of good faith, again you see how impractical it is. They 
can attack the resolution as being illegal. They can say 
the records requested are not pertinent. They can say 
that the committee is hostile, as Townsend said in his case, 
and which the Court of Appeals overruled. They can say 
that the committee is motivated by political and other 
sinister motives. Why, you really come dowm, when you 
let the individual do that, to instead of considering him 
for default and for being in contempt of the committee, 
tr\dng the committee itself. 

We are not tiwing the Dies Committee here. We are 
not trying any Committee on Un-American Activities here. 
These red lierrings that are run across by defense counsel 
—and you would have hundreds of them if you take the 
test they vrant for the statute—are to let the Court and 
the jury forget, that instead of the defendant being tried, 
the committee should be tried. 

I also want to say that not only in the Sinclair case did 
the Court hold that advice of counsel was not a defense, 
but it was called to my attention last night by Mr. Murray 
that in the Barsky case, Mr. Justice Keech held the same 
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tiling, and called to Mr. Kogge's attention, in inikkiiig 
161 his opening statement, that ho was so holdingj and 
I read from volume 2 of the stenographic propeed- 
ings in that case: j 

‘ ‘ Mr. Kogge: But nevertheless ana pursuant to that (jlocu- 
ment. Miss Helen R. Bryan consulted counsel, and coijnsel, 
after examining into it, told her, among other tlings, 
that the resolution creating the House committee wa^ un¬ 
constitutional. ■ ’ 1 

‘‘Mr. Murray: Mr. Rogge, 1 am compelled to interrupt. 
“Your Honor, I am fully prepared to object to this iverj” 
thing. I didn’t understand that it was agreed that!that 
was to be stated.” j 

And I may sa}- that Mr. Rogge’s opening statementj was 
written up, was given to the Court, after one objectionj was 
made, and Mr. Justice Keech deleted certain parts from 
it, including this part in connection with seeking the! ad¬ 
vice of counsel. I 

“The Court: I agree with you, Mr. Murray. Thatjwas 
not part of it, Mr. Rogge.” | 

“Mr. Rogge: I must say to Your Honor that I uijder- 
stood that the part about consulting counsel. Your Hpnor 
did not take out. T did not understand Your Horner to 
rule on that.” j 

“The Court: Well, sir, you are misinformed, sir. T 

did. ’ ’ I 

And so we say that the logic, the reason, and the [pur¬ 
pose of this very statute calls for the only interpretation 
that can only reasonably be given to it, the j one 
162 given in the Townsend case, the one given in! the 
Sinclair case, that it is done deliberately and inten¬ 
tionally and that it was not inadvertent and accidental. 

Mr. McCabe: I would like to be heard for just a miijiute. 
Your Honor. Mr. Fihelly said it would be ridiculous to 
read the statute so that it would be interpreted one |way 
as to one part and another way as to another. Congjress 
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apparently did not think it was ridiculous. They made 
this distinction. We simply argue that distinction. 

Congress deliberately put the word “'^^ilful” in one 
place and omitted it in the other. 

Now, again as to the Townsend case, and I do not want 
to harp on that too much- 

The Court: The what case? 

Mr. McCabe: The Townsend case, the Circuit Court of 
Appeals apparently thought well of our argument. They 
did not dismiss our argument at all. They did not disap¬ 
prove of the suggested charge in the Murdock case. In 
fact, that very charge had been given by the District Court 
in the Townsend case, which says: 

“Moreover, the Court of Appeals abserves, the Town¬ 
send request for instruction, in the light of the Murdock 
decision, was granted by the District Court,” and quotes 
that request. 

All this that we have been quoting from in the Town¬ 
send case is more or less dictum, because the issue 
163 there was that Townsend did not make any attempt 
to offer evidence to show that the committee was 
not a legislative committee. His argument was not that 
it did not have any legislative purpose. His argument 
was that it was hostile; and I think we can agree that a 
witness cannot always expect a friendly inquisition. Very 
often, of necessity, the inquisition has aspects of hostility; 
and that certainly is not excuse. 

But Townsend did not offer to show what we offer • 
show here, and I think that a reading of the Townsend 
case will show that if Townsend had offered proof of the 
non-legislative purpose of the committee, his testimony 
would have been admitted, and perhaps the case never 
would have gone up on appeal. 

Now, we are offering to show by this letter the belief 
of the defendant that the committee was an improper 
committee, that it had no constitutional right to subpoena 
him, and we are offering to prove by other testimony thal 
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, that belief was correct. I think we are entitled to ishow 

that. i 

^ The Court: Is there anything further, gentlemen,} tha' 

► has occurred to you in looking over these papers? | 

, ^ Mr. McCabe: It is suggested to me that one of the 

I arguments is whether or not there was a separate test in 

' that act. The test in the first part is wilfulness,} and 

' 4 the test in the second part is the pertinency of the jtesti- 

! mony concerning which a person w’as to be ^ues- 

' 164 tioned—that is, having appeared, then the question 

^ is not his wilful refusal, but his judgment as to the 

f pertinency of the question—and it was regarding his judg¬ 

ment as to the pertinency of the question asked that the 
court in the Sinclair case held that he has to tak4 his 
% chance on that. That is the only thing that occurs toj me. 

4 The Court: Have you anything further? j 

Mr. Fihelly: None, Your Honor. 

The Court: Gentlemen, I have had occasion, as I sljated 
to you at the bench, to read the pertinent cases overnight; 
^ and I have also this morning considered the briefs jsub- 

mitted by counsel for the defendant and I have had! the 
advantage also of argument made by counsel this ndorn- 
*■ ing, as well as yesterday. j 

I am of the opinion that the word “ wilfulas jised 
in this statute under consideration means intentional j and 
" deliberate, that is, an act that is not accidental nor ijiad- 

. vertent, but intended with deliberation. In this view I 

am supported, if not controlled, by the Townsend (|ase. 
^ This construction, in my judgment, is also the practical, 

sensible construction of the word in question. A broader 
^ construction which would include the word to meaiji in 

bad faith or with a bad purpose, as contended by j the 
^ defendant’s counsel, would in practice nullify the shne- 

tions for compulsory attendance of witnesses before 
165 congressional committees. Under such a construc¬ 
tion an unwilling witness would need only to |say, 
^ when he is put to trial, that upon advice of counsel he 

, believed the committee to be illegally constituted or fhat 


r 
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the inquiry was beyond the scope of the creating resolu¬ 
tion. Upon such a showing and upon an instruction to 
the jury that good faith or absence of bad purpose consti¬ 
tuted a defense, a defendant would inevitably escape pun¬ 
ishment, and a committee could never obtain the testi¬ 
mony of an unwilling witness. 

I realize that this ruling would include a person who 
absented himself on account of illness, legitimate illness. 
In order to be logical, I must assume that this would be a 
violation of the statute. But technical violations of the 
criminal law are not unique and, under our system, reliance 
on such cases must be placed on the sound judgment and 
the sense of fairness of the prosecutor to prevent injustice. 

Of course, if tha.t is not adequate, there is the additional 
safeguard of the grand jury, and finally the safeguard 
of the court. 

Now, this ruling came about by reason of an objection 
by the District Attorney to a reference to a letter in the 
opening statement to the juiy of defendant’s counsel. 
This letter w^as handed to me last evening, and I have 
had an opportunity to read it, and I shall now ask 
166 the clerk to mark it Defendant’s Exhibit 1 for 
Identification, so the record will be clear. 

(Letter was marked Defendant’s Exhibit I for Identi¬ 
fication.) 

The Court: I sustain the objection of the District At¬ 
torney to a reference to this letter in the opening state¬ 
ment of defendant’s counsel. Defendant’s counsel will also 
make the rest of his opening statement conform to the 
pattern of this ruling. I suggest, however, that in order 
that the defendant’s record may be made glaringly clear, 
when the proper time comes he may tender the evidence 
■which he feels is admissible, at the bench, and then the 
Court will have an opportunity to rule on each item as 
the item is tendered. 

Exception is allowed to this ruling. 

Mr. Marshal, ■will you ask the jury to return? 
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Mr. McCabe: If Your Honor please, might I ask whether, 
in view of the fact that I was in the midst of making imy 
opening address, I should not make my proffer of a wriljten 
transcript of the matter which would be contained in jmy 
opening address ? j 

The Court: To be inserted, you mean? i 

Mr. McCabe: Yes. i 

The Court: No. I had in mind- i 

I 

Mr. McCabe: So the matter which I am prohibijted 
from saying at this time may also be a matiter 

167 of record? I 

The Court: Of course, I do not know what ^[ou 
have. If you have it written out, I shall be glad to exajm- 
ine it. j 

Mr. McCabe: We had eliminated some. Your Honor. 

Suppose I mark off, if you do not mind- j 

Mr. Brodsky: They are marked off. 

Mr. McCabe: I will mark that off. ! 

The Court: I am unaware of the practice of censorijng 
opening statements by counsel, Mr. McCabe. I prefer ypu 
to proceed with your opening statement, making it jfit 
the pattern which I have outlined to you, so far as ybu 
conscientiously believe it does; and if you get beyond lit, 
then the District Attorney will make an objection, an(i I 
will rule on it. That is the way we usually proceed hel’e. 
I do not care to go over your opening address which hias 

been written out, I assume, in rough- ! 

Mr. McCabe: Well, it is in pretty good shape, butj I 
appreciate that Your Honor has enough duties up thepe 
without acting as censor, and I think that I might veiy 
well solve that problem by reserving my opening state¬ 
ment. Having started my opening address, if I may npw 
reserve the remainder of it until the conclusion of tpe 

Government ’s case- 1 

The Court: You may. I will permit that, and I will 
inform the jury accordingly, that you desire to defer yoikr 
opening address, the rest of it, until the conclusion 

168 of the Government's case. i 


I 
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As I suggested to you, you cun make your record 
very clear by tendering the proof item by item at the 
bench and getting a ruling on it. 

Mr. McCabe: Yes. Thank you, Your Honor; and that 
question will also come up, in order to avoid any possi¬ 
bility of mistrial, I presume, in the matter of, perhaps, 
cross examination of some of the witnesses? 

The Court: Yes. 

Mr. McCabe: And I will do my best to make my offer 
at side bar. 

With reference to the matter we were discussing before. 
Your Honor, Mr. Fihelly has very kindly permitted me tO" 
look at the second volume of the certified record in the 
Barsky case, and while it is a little difficult to say just 
what was said in open court and what at side bar, I 
thought I had found the place. 

I should like to offer, in support of the motion I made 
at side bar. Your Honor—the last motion which I made 
at side bar- 

The Court: At the time that Juror No. 14 came to the 
bench ? 

Mr. McCabe: Yes. I should like to offer the contents 
of the certified record of the official court reporter, 
proceedings before Justice Keech, on Monday, June 16, 
1947, in the matter of United States vs. Barsky, 
169 et al.. Criminal No. 368-47, particularly pages 190 
to 195. 

The Court: Let me see it. 

Mr. McCabe: Will Your Honor indulge me just a minute 
until I see whether there was something before they came 
to side bar? 

The Court: Let me have that. 

Mr. McCabe: I will catch that again. I think Your 
Honor would want to see where they came to his opening 
remarks on behalf of defendant, beginning at page 112 
and at 129, after the opening remarks had proceeded to 
there. 
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After objection by Mr. Murray, they were called io the 
bar of the Court, and then the proceedings, everyjthing 
that was said there, was probably in private, until they 

came to page 190. I 

i 

(A document was handed to the Court.) | 

The Court: Any objection, Mr. Fihelly? 

Mr. Fihelly: No, Your Honor. 

The Court: It will be received. | 

Mr. McCabe: If Your Honor please, you have been; most 
considerate of me in allowing me to protect my own record 
in my own way. I said I thought the solution of my jopen- 
ing statement might be to withhold it until after the Gov¬ 
ernment’s testimony. I 

I would like to reconsider that. Your Hono|. I 
would like at this time to make a proffer ojf the 
170 material, make a written proffer of the material 
which I propose to state to the jury as to the ele¬ 
ments of proof of the defendant’s case. I 

I would like to have that marked. It is in typewifitten 
form, and I have noted on it a number of paragraphs'^ and 
I have eliminated from it paragraphs number 16, it, 34, 
and a designated portion of paragraph 46. I have elimi¬ 
nated all except the first sentence of paragraph 46,1 con¬ 
sisting of three and a half lines, and I would like to jhave 
that marked as Defendant’s Exhibit No. 2 for identifi¬ 
cation. I 

The Court: It may be marked. I 

Mr. McCabe: So I guess I better make an offer of it. 
The Deputy Clerk: Mark this one? ' 

The Court: Mark that 2 and the other 3. 

(Paper writings were marked Defendant’s Exhibits 2 
and 3 for Identification.) ! 

Mr. McCabe: I would like to take exception to youi- 

The Court (interposing): I haven’t ruled on your 
tender. 

Mr. McCabe: Excuse me. i 
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The Court: I shall give you opportunity to make a full 
and complete opening statement in behalf of your client. 
If you go beyond the pattern which I have outlined in 
my ruling, and there is an objection, I shall then rule on 
the objection. If in your opening statement you make 
offer of statements that are improper, and there 

171 is objection, I shall rule on the objection. 

I am not going to limit you to any particular open¬ 
ing statement, but I am going to permit you full and proper 
opportunity to make a complete opening statement for your 
client within my ruling. 

Mr. McCabe: So that I may be guided and not say 
things which will have Mr. Fihelly, perhaps quite prop¬ 
erly, on his feet with objections, may I ask whether the 
ruling which Your Honor made restricts me from refer¬ 
ring to the alleged unconstitutional status of the com¬ 
mittee ? 

The Court: That is so vague I cannot rule on it. 

If you wish to state in your opening statement that you 
are going to offer certain evidence, go ahead and make a 
statement to the jury. That is what the opening state¬ 
ment is for. You have to run your own risk of Mr. 
Fihelly’s objections. 

Mr McCabe: Yes. That was about what I was doing 
when Mr. Fihelly did object. 

The Court: And then I thought I heard you were taking 
up where you left off. 

Mr. McCabe: Yes. I do not wish to be contumacious 
of Your Honor’s ruling. I have an exception to the 
ruling. 

Now comes my interpretation of your ruling and my 
interpretation of the opening speech, whether it is within 
your ruling or not, and I can see the possibility of 

172 offending the Court, offending counsel, and calling 
for constant objections which may very well tend to 

confuse the jury and might lead to a motion for the with¬ 
drawal of a juror. Fcr that reason- 
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The Court (interposing): You will not offend the Court 
if you conscientiously persist in a viewpoint that! you 
have. j 

Mr. McCabe: I thought that would restrict me ^s to 
other points, as proffer of the points when the defendant 
is called to go forward. | 

The Court: I do not know. I am not going to pass on 
matters until they arise, Mr. McCabe. I do not give 
declaratory judgment, you know. | 

Mr. McCabe: Well, that may very well put me iri the 
position of reading to the jury all that is written kere. 
The Court: If you think it is proper, you should dj) so. 
Mr. McCabe: Well, now, some of it I feel, is co's^ered 
by Your Honor’s ruling, and Your Honor has ruled 'that 
that is not pertinent and I would not be allowed to prove 
it. I don’t want to be forward in deliberately reading it. 

I have already tendered it and asked it to be marked for 
identification. Has Your Honor ruled on the tender? 

The Court: Of course, you may tender it. May l| see 
it? 

Mr. McCabe: Yes (handing a paper writing to 
the Court). 

173 The Court: Do you have a copy, Mr. Fihelly? 

Mr. Fihelly: No. I just asked him about it, "^our 
Honor, and counsel is giving it to me. I 

The Court: Have you been through it, Mr. Fihell^? 
Mr. Fihelly: I have just one more page to go, if l^our 
Honor please. j 

I have been through it and I do not see a single para¬ 
graph that meets the pattern of Your Honor’s ruling ^hat 
would be relevant and material to be uttered and stated in 
an opening statement in this case. 

The Court: After reading it, Mr. McCabe, I now under¬ 
stand your desire to tender it to me before you commence 
making these statements because I find that they are' all 
objectionable, and I would have to sustain the objecj:ion 

i 

I 
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to all of them. Therefore, you will not be permitted to 
make such an opening statement. 

Mr. McCabe: And Your Honor grants me an exception 
to your ruling? 

The Court: Yes. 

Mr. McCabe: I 'vC’ould like to offer it in evidence. 

The Court: No. This is your tender. This is not your 
time to offer evidence. Your time to offer evidence to be 
received will be after the Government closes its case. This 
is your tender of the opening statement, as I understand 
it. 

Mr. McCabe: Very well. Your Honor. 

174 The Court: Is there any difference of opinion 
about that? 

Mr. ^McCabe: There was in the back of my mind that 
the prohibition against the offering of evidence by a de¬ 
fendant did not apply to the opening statement. The 
defendant has a right to make an opening statement, and 
I thought—I appreciate what you said—in a desire to 
avoid confusion that I should rather address you as to 
my proffer, but as long as the ruling is made, and this is 
the only time the defendant would be able to proceed with 
the case before the conclusion of the Commonwealth’s 
case, the logical consequence of his right to make an open¬ 
ing statement is his right to offer in evidence the proposed 
statement. 

The Court: You Pennsylvania lavryers are not as per¬ 
sistent as District of Columbia lawyers. They continue 
to offer evidence as long as the case continues, if they 
feel in good faith it is admissible. 

Mr. McCabe: I will offer it now. Your Honor. 

The Court: At the proper time, you may offer the evi¬ 
dence. If you do not care to offer it at that time, of 
course, that is all right. 

What are you offering? 

Mr. McCabe: I am offering now a written proffer of 
proof to be incorporated in my opening statement. This 
is the statement which Your Honor has directed I may 


151 


not make inasmuch as it falls entirely without! the 

175 pattern of Your Honor’s ruling. | 

The Court: The tender of proof will have t<^ be 
made under my ruling after the Government rests its ciase. 

Mr. McCabe: Your Honor grants me an exceptioil to 
that? I 

The Court: Yes. | 

Bring in the jury. This is the time we usually takej the 
recess, so we will take a five-minute recess. The jury can 
be brought in in the meantime. 

(Thereupon a short recess was had.) 

The Court: Bring the jury in. 

Do you intend to make an opening statement or do you 
wish to defer it until after? 

Mr. McCabe: I think I should make some explanaiion 
to the jury, having begun a statement, that I am reserv¬ 
ing anything further at this time. 

The Court: You make the explanation. I was not ^ure 
in view of your change of position what you meant. 

Mr. IMcCabe: I may very well rest on my proffer] or 
repeat it at another time. 

The Court: You will be given opportunity to make such 
statements as you wish before the jury. 

(The jury returned to the courtroom at 11:35 a. m.) 

i 

The Court: Very well. You may proceed, Mr. McCabe. 

Mr. McCabe: Members of the jury, when ^ou 
were sitting in the room, which is some consi(^er- 

176 able time ago, I was taking advantage of the oppor¬ 
tunity given to a defendant in a matter of this ^ort 

to make an opening statement after the conclusion of |the 
Government’s opening statement and before the beginning 
of the taking of testimony, so that the jury might have 
some idea in their minds as to what the defendant intends 
to proof. 

You will recall that Mr. Fihelly made an objectionj to 
the line of discussion which I was initiating, and sulj)se- 
quently to that, after some discussion, it has been bjeld 


that certain things I was going to say were not proper 
to be said at this time, and therefore, I am not going to 
say anything more in the way of an opening statement, 
but with the permission of the Court I will reserve any 
statement I may have to make until the conclusion of the 
Government’s case. 

Mr. Fihelly: I ask these be marked. Your Honor, as 
Goveniment Exhibits for identification numbers 1 to 7, 
inclusive, these documents. 

The Court: The clerk will mark them, please, for identi¬ 
fication. 

After you have marked each one return it to Mr. Fihelly. 

(Documents were marked Government Exhibits 1 to 7, 
inclusive, for identification.) 

The Court: Do you wish to make a tender, Mr. Fihelly? 

Mr. Fihelly: I want to tender them all, but I was 
177 giving counsel an opportunity to look at them. 

The Court: I think you better tender one at a 

time. 

Mr. Fihelly: I will be glad to do it. I offer in evidence 
Government 1 for identification, particularly page 19 of 
this document, which is a page from the Legislative Reor¬ 
ganization Act of 1946, which on August 2nd of that year 
brought the Committee on Un-American Activities into 
existence as a standing committee. 

I will show by one of the next exhibits that all that 
was done in January, 1947, was to renew the life of that 
committee just by a blanket resolution. 

The Court: Any objection to number 1 for identifica¬ 
tion? 

Mr. McCabe: No objection for identification. Your 
Honor. 

The Court: No? 

Mr. Fihelly: I am offering it in evidence. 

]\Ir. McCabe: Yes, there is objection. I have objection 
to exhibit number 1, which is simply a repetition of objec¬ 
tions already made that the action of the Congress in 
renewing the Committee on Un-American Activities is 


unconstitutional in that it does not provide standar<jis, it 
does not provide for any constitutional activity oii the 
part of that committee, and it does not set up stanc^ards 
by which the powers and the extent of the powers ojf the 
committee may be judged. I would like to repeat!here 
the objections already made. I 

178 The Court: You are not making any objection 
on formal grounds? 

Mr. McCabe: No; no objection as to authenticity or 
accuracy of the exhibit. | 

Mr. Fihelly: Does Your Honor want to look at this? 
The Court: Yes. | 

Those objections were ruled on by Mr. Justice K^ech? 
Mr. Fihelly: That is right, Your Honor. ^ 

The Court: No additional objection? | 

Mr. McCabe: No additional objection. Your Honor. 

The Court: The objection is overruled and it will! be 
received in evidence. j 

Mr. Fihelly, you may read to the jury any part you 
want. I 

Mr. McCabe: Exception. I 

The Court: Exception is allowed to the defendantj. 
(Government Exhibit No. 1 for identification ^wa^ re¬ 
ceived in evidence.) | 

Mr. Fihellv: Government Exhibit No. 1, ladies! and 
gentlemen of the jury, as I stated is from the Legislative 
Reorganization Act, which is the Legislative Reorganiza¬ 
tion Act of 1946, and on page 19 as part of that Act s!tates 
as follows: j 

“Committee on Un-American Activities. (A) Un-A|neri- 
can Activities. j 

“The Committee on Un-American Activities,!as a 

179 whole or by subcommittee, is authorized to jnake 
from time to time investigations of (1) the e:jtent, 

character, and objects of un-American propaganda aj3tivi- 
ties in the United States, (2) the diffusion within! 
United States of subversive and un-American propaganda 
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as instigated from foreign countries or of a domestic origin 
and attacks the principle of the form of government as 
guaranteed by our Constitution, and (3) all other ques¬ 
tions in relation thereto that would aid Congress in any 
necessary remedial legislation. 

“The Committee on Un-American Activities shall re¬ 
port to the House (or to the Clerk of the House if the 
House is not in session) the results of any such investiga¬ 
tion, together "with such recommendations as it deems 
advisable. 

“For the purpose of any such investigation, the Com¬ 
mittee on Un-American Activities, or any subcommittee 
thereof, is authorized to sit and act at such times and 
places 'within the United States, whether or not the House 
is sitting, has recessed, or has adjourned, to hold such 
hearings, to require the attendance of such witnesses and 
the production of such books, papers, and documents, and 
to take such testimony, as it deems necessary. Subpoenas 
may be issued under the signature of the Chairman of the 
Committee or any subcommittee, or by any member desig¬ 
nated by any such Chairman, and may be served by any 
person designated by any such Chairman or mem¬ 
ber.” 

180 I have Government 2 and 3 to which there is no 
objection. I -will pass them to Your Honor. 

The Court: They will be received. Do you wish to read 
them to the jury then? 

Mr. Fihelly: Yes, Your Honor. Government 2 and 3 
have to do with Congress organizing, the Eightieth Con¬ 
gress, which began in January of this year. 

(Government Exhibits 2 and 3 for identification were 
received in e’vidence.) 

Mr. Fihelly: Members of the jury, this is Government 
Exhibit 2, House Resolution 2: 

“In the House of Representatives, U. S., January 3, 
1947. 
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“Resolved, that a message be sent to the Senate tjo in¬ 
form that body that a quorum of the House of Reprlesen- 
tatives has assembled; that Joseph W. Martin, Jr., a lEep- 
resentative from the State of Massachusetts, has ibeen 
elected Speaker and John Andrews, a citizen of the ^tate 
of Massachusetts, Clerk of the House of Representatives 
of the Eightieth Congress. ! 

“Attest: John Andrews, Clerk,” and the seal of the 
House of Representatives is attached. j 

Government Exhibit 3 is with reference to the orgaiiiza- 
tion of the Eightieth Congress and refers to the document 
the jurors now have in their hands. Government No. 1|, re¬ 
newing the Committee on Un-American Activities, set forth 
in the Legislation Reorganization Act, which is ^to. 1. 
181 This is House Resolution No. 5; j 

“In the House of Representatives, U. S., Janu¬ 
ary 3, 1947. 

“Resolved that the rules of the House of Representa¬ 
tives of the Seventy-ninth Congress, together with al^ ap¬ 
plicable provisions of the Legislative Reorganization i Act 
of 1946, be, and they are hereby, adopted as the rul(js of 
the House of Representatives of the Eightieth Cong^'ess, 
with the following amendments included therein as a part 
thereof, to-wit: j 

“Rule 5, clause 2, strike out ‘Committee on Accoulnts’ 
and insert ‘Committee on House Administration.’ ! 

“Rule 13, clause 2, strike out ‘clause 45 of Rule 11’j and 
insert ‘clause 2, A, of Rule 11.’ j 

“Rule 33, clause 1, strike out ‘the resident Commissioner 
to the United States from Puerto Rico, the resident com¬ 
missioners of the Philippine Islands’ and insert ‘the tesi- 
dent Commissioner from Puerto Rico.’ j 

“Rule 42, strike out ‘Committee on Accounts,’ and in¬ 
sert ‘Committee on House Administration.’ j 

“Attest: John Andrews, Clerk,” and the seal of | the 
House of Representatives is attached. I 
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We offer in evidence Exhibit No. 4, which I will pass to 
Your Honor. 

I understand that there is objection to it. 

The Court: Just a moment until I read it, please. 

Very well. 

182 Mr. McCabe: The objection, Your Honor, goes not 
to the authenticity of the exhibit as a correct tran¬ 
script of certain records, but it does go to the effectiveness 
of that exhibit as indicating the composition and person¬ 
nel of a committee of Congress, that is, because of the 
presence of the name on that committee as a member of 
the committee of Representative Rankin, for reasons which 
are set forth in my proffer of proof and which I would be 
glad to repeat now if Your Honor cares to hear me. 

It is our contention that Congressman Rankin, that Mr. 
Rankin is not a lawfully elected member of Congress, and 
therefore a committee which contains INFr. Rankin’s name 
is not a committee of Congress, which must be composed 
of members of Congress, but is a mixed committee which 
has no authority. 

The Court: The objection is overruled. 

^fr. McCabe: We have an exception? 

The Court: Yes. 

(Government Exhibit 4 for identification was received in 
evidence.) 

Mr. Fihelly: Government No. 4, ladies and gentlemen, is 
on the stationery of the House of Representatives, Office 
of the Clerk, Washington, D. C., and reads as follows: 

^‘I, John Andrews, Clerk of the House of Representa¬ 
tives, do hereby certify that the following members con¬ 
stitute the Committee on Un-American Activities of the 
House of Representatives and is evidenced in the 
183 Journal of the House of Representatives of Janu¬ 
ary 14, 1947, and January 16, 1947: 

‘M. Parnell Thomas, Chairman, of New Jersey, Karl 
E. Mundt, of South Dakota, John McDowell, of Pennsyl- 
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vania, Richard M. Nixon, of California, Richard B. Vail, of 
Illinois, John S. Wood, of Georgia, John E. Rankin;, of 
Mississippi, J. Hardin Peterson, of Florida, and Herbert 
C. Bonner, of North Carolina. i 

“In witness whereof I hereunto afiix my name and the 
seal of the House of Representatives, in the City of Wash¬ 
ington, District of Columbia, the 23rd day of April, alnno 
domini One thousand nine hundred and forty-seven. | 
“John Andrews, Clerk of the House of Representa¬ 
tives,” and the seal of the House of Representatives is 
attached. | 

I pass to Your Honor Government No. 5 for identifica¬ 
tion to which I understand there is an objection. i 
The Court: You are oifering it in evidence? i 

Mr. Fihelly: Yes, Your Honor. ! 

Mr. McCabe: Again, my objection is not to the autljien- 
ticity of the exhibit as a correct transcript of certain j)ro- 
ceedings, but it is objected to as irrelevant and prejudicial 
to the defendant in that inevitably a jury must ascribe to 
that statement some evidential value as to the guilt of 
the defendant. Perhaps that, of course, could be cu|red 
by Your Honor’s statement that this document, just as 
an indictment offers no evidence but is only evi- 
184 dence of a certain proceeding 

The Court: Do you offer it for any other bur- 
pose? 1 

Mr. Fihelly: No; just to show the modus operand!, j 

The Court: I understand you to say, Mr. McCabe, tfiat 
could be cured. You had objection but it could be cured 
by my statement? ! 

Mr. McCabe: I did say it, Your Honor. While I think 
it is objectionable and may have a prejudicial effect, I 
think in the interest of orderly procedure and proof tpat 
I should say I believe Your Honor can cure it by caution 
to the jury. j 

The Court: Very well. Exhibit 5 is received in evi¬ 
dence, and the jury is instructed that they will consijier 
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this exhibit not as evidence of the guilt of the defendant 
but only as showing the procedure and providing the man¬ 
ner to bring the defendant before the bar of this court. 

(Government Exhibit 5 for Identification was received 
in evidence.) 

Mr. McCabe: And the same objection goes to Exhibit 
No. 6, with the same qualification. 

Mr. Fihelly: We will also offer that. 

The Court: Exhibit No. 6 will be received, and the jury 
will understand that Exhibit No. 6 is received for the 
same limited purpose, not as evidence of the guilt of the 
defendant but as evidence showing the procedural 
matters. 

185 Mr. McCabe: Not as evidence of the facts set 
forth therein. 

The Court: Nor as evidence of the facts set forth 
therein, except as showing the procedure. 

Mr. McCabe: That is correct. Your Honor. 

(Government Exhibit 6 for identification was received 
in evidence.) 

Mr. Fihelly: Counsel has the same objection to num¬ 
ber 7, which we also offer in evidence. 

The Court: Number 7 will be received with the same 
admonition to the jury and the same caution that I have 
already stated in respect to Exhibits 5 and 6. 

(Government Exhibit 7 for identification was received 
in evidence.) 

;Mr. Fihellv: I shall read Government No. 5: 

•/ 

“House Resolution 193, in the House of Representa¬ 
tives, U. S., April 22, 1947. 

“Resolved, that the Speaker of the House of Repre¬ 
sentatives certify the report of the Committee on Un- 
American Activities of the House of Representatives, as 
to the willful, deliberate, and inexcusable refusal of Eugene 


Dennis, also known as Francis Waldron, to appear be^ore 
the said Committe on Un-American Activities in response 
to the subpoena served upon him on March 26, 1^47, 
together with all of the facts in connection therewith, un^er 
seal of the House of Representatives to the Unilted 

186 States Attorney for the District of Columbia,| to 
the end that the said Eugene Dennis, also knowr^ as 

Francis Waldron, may be proceeded against in the manjner 
and form provided by law. I 

“Attest; John Andrews, Clerk,” and the seal of ^he 
House of Representatives is affixed. | 

I shall now read Government No. 6, which is on the sta¬ 
tionery of the Speaker’s Rooms, House of Represeijta- 
tives, U. S., Washington, D. C. 

“April 23, 1947. I 

“The United State.s Attorney, District of Columlpia. 
“The undersigned, the Speaker of the House of Rep¬ 
resentatives of the United States, pursuant to House Reso¬ 
lution 193, Eightieth Congress, hereby certifies to you the 
wilful, deliberate, and inexcusable refusal of Eugine 
Dennis, also known as Francis Waldron, to appear bef(j)re 
the Committee on Un-American Activities of the Hohse 
of Representatives conducting an investigation under Au¬ 
thority of Public Law 601, Seventy-ninth Congress, and 
House Resolution 5, of the Eightieth Congress, in {re¬ 
sponse to the subpoena served upon him on March ^6, 
1947, as is fully shoum by the certified copy of the report 
of said committee which is hereto attached. | 

“Witness my hand and the seal of the House of R^p* 
resentatives of the United States, at the City of Wash¬ 
ington, this 23rd day of April, 1947. I 

187 “Joseph W. Martin, Jr., Speaker of the Horisp 
of Representati's^s. 

“Attest: John Andrews, Clerk of the House of Repre¬ 
sentatives,” and the seal of the House of RepresentatWes 
is affixed to the document. 
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I shall now read to you Government Exhibit No. 7, on 
the stationery of John Andrews, The Clerk. 

“Office of the Clerk, House of Representatives, Wash¬ 
ington, D. C. 

“I, John Andrews, Clerk of the House of Representa¬ 
tives, do hereby certify that the attached is a true and 
correct copy of House Report 289 of the Eightieth Con¬ 
gress, First Session, as submitted to the House of Repre¬ 
sentatives, April 22, 1947, by Mr. Thomas of New Jersey 
from the Committee on Un-American Activities and noted 
in the Journal of the House of Representatives of April 
22, 1947, Eightieth Congress, First Session. 

“In witness whereof I hereunto affix my name and the 
seal of the House of Representatives, in the City of Wash¬ 
ington, District of Columbia, the 23rd day of April, anno 
domini One thousand nine hundred and forty-seven. 

“John Andrews, Clerk of the House of Representa¬ 
tives,” and the seal is affixed, and this is the photostatic 
three-page document affixed to it and reads as follows: 

“House of Representatives, Eightieth Congress, 
188 First Session, Report No. 289. 

“Proceedings against Eugene Dennis, also known 
as Francis Waldron. April 10, 1947. 

“Mr. Thomas of New Jersey, from the Committee on 
Un-American Activities submitted the following report 
citing Eugene Dennis also known as Francis Waldron: 

“The Committee on Un-American Activities as created 
and authorized by the House of Representatives through 
the enactment of Public Law No. 601, Section 121, sub¬ 
section Q (2), caused to be issued a subpoena to Eugene 
Dennis, also known as Francis Waldron, who is general 
secretary of the Communist Party of the United States. 
The said subpoena directed Eugene Dennis, also known 
as Francis Waldron, to be and appear before the said 
Co nmittee on Un-American Activities on April 9, 1947. 
and then and there to testify touching matters of inquiry 
committed to the said committee; the subpoena being set 
forth in words and figures as follows: 
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“ ‘By authority of the House of Representatives of!the 
Congress of the United States of America, to Robertj E. 
Stripling: You are hereby commanded to summon Eugene 
Dennis, also known as Francis Waldron, general secre¬ 
tary, Communist Party of the United States, to be 
appear before the Un-American Activities Committeej of 
the House of Representatives of the United States,! of 
which Honorable J. Parnell Thomas is Chairman, in tlieir 
chambers in the City of Washington, on the 9th day! of 
April, 1947 at the hour of 10 a. m., then and thjere 
189 to testify touching matters of inquiry committed 
to said committee, and he is not to depart withjjut 
leave of said committee. Herein fail not, and make retilirn 
of this summons. 

“ ‘Witness my hand and the seal of the House of Rep¬ 
resentatives of the United States, at the City of Washiijig- 
ton, the 26th day of March, 1947. J. Parnell Thomas, 
Chairman. ’ 

I 

“Attest: John Andrews, Clerk. 

' I 

“The said subpoena was duly served, as appears by the 
return made thereon by Robert E. Stripling, chief inveslti- 
gator of the Committee on Un-American Activities, who 
was duly authorized to serve the said subpoena and wjho 
served the said subpoena upon instructions received fr(|>m 
the Chairman of the Committee on Un-American Activi¬ 
ties. The return of the service by the said Robert IE. 
Stripling being endorsed thereon, which is set forth in 
words and figures as follows: I 

“ ‘Subpoena for Eugene Dennis also known as Francis 
Waldron before the Committee on Un-American Activities, 
United States House of Representatives, served at 11:^5 
a. m., March 26, 1947, in the committee’s chambers jin 
Washington, D. C. i 

“ ‘Signed, Robert E. Stripling, chief investigator, Cofn- 
mittee on Un-American Activities.’ j 

“On April 7, 1947, a telegram was sent to Mr. Eugene 
Dennis, general secretary of the Communist Party of t^ie 
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United States, which is set forth herein in words 

190 and figures as follows: 

“April 7, 1947. Mr. Eugene Dennis, G-eneral 
Secretary, Headquarters, Communist Party, 50 East 13th 
Street, New York, New York. 

“This is to notify you that in response to the subpoena 
which was served upon you March 26, you are to appear 
before the Committee on Un-American Activities, at the 
committee’s chambers, 225 Old House Office Building at 
10 a. m., April 9, 1947, to then and there give testimony 
under oath concerning matters pertinent to the commit¬ 
tee’s inquiry. 

“Robert E. Stripling, Chief Investigator, Committee on 
Un-American Activities. 

“The said Eugene Dennis, also known as Francis Wald¬ 
ron, failed to appear before the said Committee on Un- 
American Activities on April 9, 1947, as directed by the 
subpoena served upon him on March 26, 1947, and the 
wilful and deliberate refusal of the witness to appear 
before the Committee on Un-American Activities is a vio¬ 
lation of the subpoena served upon him by the Committee 
on Un-American Activities and places the said Eugene 
Dennis, also known as Francis Waldron, in contempt ol 
the House of Representatives of the United States.” 

Mr. Fihelly (continuing): Call Mr. Thomas. There 
upon- 

191 John Pamell Thomas 

was called as a witness and, being first duly sworn, testified 
as follows: 

Mr. McCabe: Your Honor, I move at this time that the 
other witnesses be excluded from the room during the 
testimony of this witness. 

The Court: I have already ordered all witnesses to be 
excluded. If there are any in the room, they should 
leave. 

Mr. Fihelly: None of ours are here. 
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I 

Direct examination. i 

By Mr. Fihelly: 1 

I 

Q. Mr. Thomas, will you state your full namel for the 
record, sir! A. John Parnell Thomas. j 

Q. You are a Congressman from the State of N,ew Jer¬ 
sey, sir? A. That is correct. 1 

Q. And have been for how long? A. About teij and a 
half years. , 

Q. Are you also the Chairman of the present Com¬ 
mittee of Un-American Activities of the House of iRepre- 
sentatives? A. I am. j 

Q. When did you become Chairman of that confmittee 
in connection with the present committee—^just ro^ighly? 
A. Some time in the early part of January o^f this 

year. i 

192 Q. Is that committee a standing committee of 
the House? A. Yes, sir. ! 

' I 

Q. How does a standing committee differ from 'other 
committees? A. We have standing committees and s^jecial 
committees. An illustration of a special committee ^ould 
be the old Dies Committee, which was created by resolu¬ 
tion of the House, and those would expire at the ehd of 
that session of Congress. This standing committee is 
created by law. This particular committee is created by 
law and does not expire with the end of the session of 
Congress. 1 

Q. It is just like the Committee on Rules and Finance, 
or any of the others? A. That is right. , 

Q. Will you state whether that committee is a bi-partisan 
committee? A. Yes, it is. | 

Mr. McCabe: That is objected to as irrelevant. i 

I 

The Court: The ohjection is sustained. j 

By Mr. Fihelly: i 

1 

Q. After you were appointed chairman, how soon idid 
the committee function and hold meetings? A. Alnipst 
immediately. I 


I 
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Q. State whether or not there was a meeting held on 
March 26 of this year in the committee’s chambers 

193 in the District of Columbia? A. There was. 

Q. Who presided at that meeting? A. I did. 

Q. Will you state whether or not there was a quorum 
present at that meeting? A. Yes, there was. A quorum 
was present. 

Q. During the holding of the meeting- 

The Witness (interposing): Your Honor, may I just 
make a slight correction on that? 

The Court: Yes. 

The Witness: On that day when the committee went 
into session at 10:30, there was a subcommittee sitting. 
We only had four members, and then as we went along 
within a half hour or so another member came in, and 
then we had five members, and a quorum was present. 

By Mr. Fihelly: 

Q. Did the defendant in this case testify before—did 
he appear before the committee on March 26 of this 
year? A. He did. 

Q. At the time he appeared, w'ill you tell us whether the 
committee which sat was a full committee? A. A full 
committee. 

Q. Prior to March 26, did you have any communications 
with the defendant in this case, Mr. Dennis? 

194 A. I did. 

Q. Tell His Honor and the jur\" when the com¬ 
munications started and the general substance of the 
communication. A. We were considering- 

The Court (interposing): If the communications are in 
writing, they would have to be produced. 

Mr. Fihelly: There is no contest on that. 

Mr. McCabe: Do you have a copy? There is objection 
to that. 

Mr. Fihelly: I will ask the following documents be 
marked in evidence as Government’s No. 8-A, B, C, and D 
for identification. 



(Documents were marked Government Exhibits 8-Aj B, 

C, and D for identification.) j 

1 

The Court: You are now offering them as exhibitst 
• • ^ i 

Mr. Fihelly: I intend to offer them, and we are showing 

them to counsel. | 

The Court: Did you tender them? | 

Mr. Fihelly: Yes, Y^our Honor. | 

Mr. McCabe: There is no objection to these. Your 

Honor. | 

The Court: They will be received. [ 

I 

(Government Exhibits 8-A, B, C, and D, for identifica¬ 
tion were received in evidence.) I 

The Court: You may read them to the jury. | 

Mr. Fihelly: I don’t know but I think Your Ho]jior 
would want to look at them (handing documentsi to 
195 the Court). ] 

I will read to the jury number 8 in connection wiith 
the last question to Mr. Thomas. I will read the follow¬ 
ing Government exhibits to the jury, 8-A, a telegram, 
a Western Union telegram: ! 

“March 1, 1947, 4:39 p. m. j 

“Rep. Parnell Thomas, House Office Building. ! 

“According to the press the House Committee on ijn- 
American Activities is scheduled to hold hearings cdm- 
mencing March 24, on Representative Rankin’s bill H. !R. 
1884, and on Representative Sheppard’s bill H. R. 21^2. 
Since these bills directly concern the civil rights ^hd 
status of communists and the Communist Partv, U. S. A., 
and therefore the democratic rights of all other Ameri- 
cans, I request and insist that I shall be invited to offer 
testimony at these hearings in behalf of the National Com¬ 
mittee of the Communist Party. Wire reply collect. 
Eugene Dennis, General Secretary, Communist Party, |.35 
East 12th Street.” | 

Government Exhibit 8-B, is a copy of a Western Union 
telegram, dated March 19, 1947, and reads as follows: 
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“Mr. Eugene Dennis, 35 East 12th Street, New York 
City. 

“Pursuant to your request of March 18, you have been 
scheduled to appear before the Committee on Un-Ameri¬ 
can Activities on Wednesday, March 26, at 11:30 a. m. 

“J. Parnell Thomas, Chairman, Committee on 

196 Un-American Activities.” 

And Exhibit 8-C is a Western Union wire from 
New York, March 19th, 1947, and reads as follows: 

“Hon. J. Parnell Thomas, House Office Building. 

“I am in receipt of your telegram informing me that my 
request to appear before the Committee on Un-American 
Activities has been granted and that I am scheduled to 
testify on Wednesday, March 26, at 11:30 a. m. In order 
to adequately present the views and position of the Com¬ 
munist Party on H. R. 1884 and H. R. 2122 I shall need 
approximately tw-o hours. Please inform me by return 
wire collect exactly how much time will be allotted me. 

“Eugene Dennis, Executive Secretary, Communist 
Party of the United States.” 

And Exhibit 8-D is a copy of a telegram of Western 
Union, dated March 20, 3947, and reads: 

“Eugene Dennis, Executive Secretary, Communist 
Party of the United States, 35 East 12th Street, New 
York, New York. 

“Will be please to give you two hours. 

“J. Parnell Thomas, Chairman, Committee on Un- 
American Activities.” 

By Mr. Fihelly: 

Q. Do you know the defendant in this casef Can you 
point out Mr. Dennis? He did appear before the com¬ 
mittee on the 26th? A. Yes, I can point him 

197 out. 

Q. Point him out for His Honor and the jury. 
A. He is the second man there. Mr. McCabe first and then 
Mr. Eugene Dennis. 
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i 

I 


Mr. Filielly: Let the record show the defendant wlis 
designated by the witness. i 

The Court: Yes. ' 

I 

Mr. McCabe: That is agreed. j 

By Mr. Fihelly: 

! 

Q. Well, tell us in our own words what happened cin 
the 26th. When the defendant did appear you stateld 
there was a quorum, a full committee? What took place 
in the presence of the defendant in connection with this 
case? A. Mr. Dennis was sworn. Then I said to Mj*. 
Stripling, the chief investigator of the Committee on 
Un-American Activities, to take the witness. i 

Mr. Stripling asked Mr. Dennis what his name was. | 
Mr. McCabe: I ask whether an official transcript of tlJe 
proceedings was taken. If it was, I will suggest thajt 
would be a more accurate description of what went o^i 
than Mr. Thomas’ recollection. | 

Mr. Fihellv: I think we arc entitled to both. i 

The Court: The question before me is whether he maV 
answer whether there was a stenographic transcript. ! 

Mr. Fihellv: There is. i 

•> 

198 The Court: You may ask that. | 

Mr. Fihelly: There is one. j 

The Court: You object to his giving his recollection? I 
Mr. McCabe: Yes. I think the official record and the 
transcript of the official proceedings is the best record 
of what went on. j 

The Court: The objection is overruled. 

The Witness: Your Honor, may I in order to refresh m4 

”1 

recollection, read from the official hearing? 

The Court: No, you may not. 

By Mr. Fihelly: j 

Q. Just give your general recollection of what toolj 
place, and we can go into that later. A. My recollectiori 
is that when Mr. Stripling asked Mr. Dennis to give his 
name, Mr. Dennis replied: Eugene Dennis. j 
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Then Mr. Stripling said: Is that your right name? And 
then there was a lot of wrangling over the question of 
names. 

Then one of the witnesses asked Mr. Dennis how 
long- 

Mr. McCabe: One of the witnesses? 

The Witness: One of the members asked Mr. Dennis 
how long he had been using that name, and Mr. Dennis 
stated, replied to the effect that he had been using it for 
many years, a great, great many years. 

Then I asked Mr. Dennis if Mr. Dennis had used that 
name on a passport, and Mr. Dennis did not reply to 
that. 

199 Mr. McCabe: That is objected to as irrelevant and 
as tending to prejudice the jury because of other 
matters which are not germane to the indictment and 
which he is now on trial. 

The Court: The objection is overruled. 

Mr. McCabe: Your Honor grants an exception? 

The Court: Yes. 

By Mr. Fihelly: 

Q. What else took place, if you recall anything fur¬ 
ther, Mr. Thomas? A. We got absolutely no response 
from Mr. Dennis, and Mr. Dennis would not say anything 
but Eugene Dennis, Eugene Dennis, Eugene Dennis, and 
we could not find out whether he had ever used any other 
name. 

Mr. McCabe: I object to that part. 

The Court: Read the answer. 

(The last answer was read by the reporter.) 

The Court: The objection is sustained. 

Mr. McCabe: At this time, on the proceedings from now 
on, I would like to interpose an objection on the ground 
that under the act set forth in 28 U. S. C., 634, no testi¬ 
mony given at a committee hearing may be used against 
a witness in a criminal proceeding, except for purposes 
which are not germane to this inquiry. 
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The Court: Well, now, are you now making an objec¬ 
tion to all of Mr. Thomas’ testimony on that ground? 

200 Mr. McCabe: As long as he goes into testimony 
which Mr. Dennis gave at that hearing, I maki that 

objection. I 

The Court: I do not think Mr, Dennis has giveiji any 
testimony, according to "Mr. Thomas, so far. j 

Mr. McCabe: He was just getting into that. | 

The Court: You object to that? i 

Mr. McCabe: I object to the comment, to that Iasi} part 
of it. I 

The Court: I sustained that. That will be strickeii and 
ignored by the jury. ! 

Your present objection might come up later. I dp not 
think the case has reached that posture, but when it c[)mes, 
T will entertain it. j 

By Mr. Fihelly: L 

Q. He did refuse to answer some (jnestions that j were 
asked? A. He did. j 

Q. What took place after that—not conclusions-l—just 
w'hat actually was said or done in the presence of tlie de¬ 
fendant? A. Well, frankly, there was nothing said bV Mr. 
Dennis, other than the fact that his name was Eikgene 
Dennis, and he then also said that he held this c,omn[iittee 
in contempt. | 

Mr. IMcCabe: I object to that. Your Honor. | 

The Court: The objection is overruled. j 

201 Mr. McCabe: Exception. j 

The Court: Yes. j 

By Mr. Pilielly: | 

I 

Q. Was a subpoena of any kind served upon Mr. Dennis? 
A. Yes, sir. | 

Q. Tell His Honor and the members of the jury ^bout 
that, A. Well, the witness who had the stand befor^ Mr. 
Dennis, a Mr. Schmidt- i 


I 

I 

I 

i 

I 

I 
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Mr. McCabe (interposing): I object to that. 

The Court: Yes. I can see no relevancy to what Mr. 
Schmidt did. 

By Mr. Fihelly: 

Q. Tell us about the subpoena. We didn’t ask about 
Mr. Schmidt. A. A subpoena was served on Mr. Dennis to 
appear on April 9. 

Q. Who ordered the subpoena served, if you know of 
your own personal knowledge? A. I did. 

Q. To whom did you give instructions or orders? A. 
To whom? To Mr. Stripling, the chief investigator of the 
committee. 

Q. Did you see the subpoena served on him? A. I 
did. 

202 Q. What did Mr. Stripling say in your presence 
in connection with serving the subpoena? A. He 
said the record should show that the subpoena had been 
served. 

Q. What, if anything, did you state? A. I said: The 
record will show that the subpoena has been served. 

Q. T show you these two documents, which I will ask 
to be marked for identification with the next Government 
Tuimbers, number 9 and 10. 

Mr. Fihelly: Mark this one number 11, too, will you, 
please? 

(Documents were marked Government Exhibits 9, 10, 
nnd 11 for identification.) 

Mr. McCabe: I have an objection. 

Mr. Fihelly: T want to ask him a question or two. 

The Court: Tt has not been identified by the witness as 
yet. 

By Mr. Fihelly: 

Q. I show you Government Exhibits 9 and 10 for identifi¬ 
cation, Mr. Thomas, and ask you whether or not these 
are documents that you have testified about in connection 
with the service of a subpoena on the defendant on March 






26 (handing documents to the witness) ? A. T^iese 
are. ! 

I 

203 Q. Now, the signature appearing at the bottom 
there, whose signature is that on the right at I the 

])ottom? A. My signature. | 

Mr. Fihelly: We offer these two in evidence. Coujnsel 
has seen them. I handed them to him. There is objection 
to them. j 

Mr. McCabe: As to Exhibit No. 9, which is an original, 
purports to be an original subpoena, objection is mjade 
because of the contention that the committee, that t^is 
committee was without constitutional authority to issue 
or serve such a subpoena. i 

As to Exhibit No. 10, which is a copy of the alleged 
subpoena, objection is made for the same reason, |not 
having the right to issue a subpoena, and the committee 
had no right to serve a copy. And the second objection 
is that the copy on its face was not attested by the c(erk 
as T believe is required bv law. ! 

i 

By the Court: I 

i 

Q. I understand, Mr. Thomas, that you signed Ex¬ 
hibit 9? A. That is correct, Your Honor. | 

Q. Did you see it served on anyone? A. Yes, I sayr it 
served on Mr. Dennis. j 

By Mr. McCabe: ! 

Q. The white or the pink one? A. The white one. 

204 By the Court: | 

Q. On whom? A. Mr. Dennis. | 

Q. The defendant? A. Yes, Your Honor. j 

Q. Did you see the pink one, which is Government i 10, 
brought to his attention? A. No, I could just see the 
white there. I could not see anything under the white. 

The Court: Very well. The objection to number 9 is 
overruled. It will be received. Objection to numberj 10 
is sustained. i 

I 

Perhaps further testimony will make it admissible. | 
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Mr. McCabe: I note an exception to number 9. 

Mr. Fibelly: There will be further testimony on that, 
Your Honor. 

(Government Exhibit 9 for identification was received 
in evidence.) 

Mr. Fihelly: Now, I wull read to the members of the 
jury Government Exhibit No. 9, Original. 

“By authority of the House of Representatives of the 
Congress of the United States of America. 

“To Robert E. Stripling. You are hereby commanded 
to summon Eugene Dennis, also known as Francis Wal¬ 
dron, general secretary. Communist Party of the United 
States to be and appear before the Un-American 
205 Activities, Committee of the House of Representa¬ 
tives of the United States, of which the Hon. J. 
Parnell Thomas is Chairman, in their chambers in the City 
of Washington, on the 9th day of April, 1947, at the hour 
of 10 a. m., then and there to testify touching matters of 
inquiry committed to said committee; and he is not to 
depart without leave of said committee. 

“Herein fail not, and make return of this summons. 

“Witness my hand and the seal of the House of Repre- 
.sentatives of the United States, at the City of Washing¬ 
ton, this 26th day of March, 1947. 

“J. Parnell Thomas, Chairman. 

“Attest: John Andrews, Clerk.” and the seal of the 
House of Representatives is affixed. 

There is a small form on the back which bears no writ¬ 
ing. 

By Mr. Fihelly: 

Q. Was the hearing that you referred to before, Mr. 
Thomas, in your testimony on March 26? A. Yes, sir, 
it was. 

Q. Do you recall who the member of the committee was 
that asked questions of Mr. Dennis in connection with his 
name, other than vourself? A. Mr. Peterson, of Florida. 

7 - 


Q. You stated to me you ordered Mr. Stripling to s^rve 
the subpoena. Did he have any power or authcfrity 

206 to serve the subpoena? A. Yes, sir, he did have 

power. I 

Q. I show you Government Exhibit 11 for identifica¬ 
tion, which 1 now desire to tender in evidence, and I show 
it to counsel. j 

Mr. McCabe: There is no objection to this as ani au¬ 
thentic copy of a telegram sent to the defendant. Tjiere 
is objection to this telegram as proof that in response to 
the subpoena served upon him is proof he has to be! be¬ 
fore the committee. I object to this on the ground |;hat 
the committee was without sanction or authority to denjand 
Mr. Dennis’ appearance. T admit that the telegram—[— 
The Court (interposing): You do not object on:the 
ground that it was not received by the defendant? i 
Mr. McCabe: No, sir. j 

The Court: Is the date set forth herein the same as I the 
date contained on the subpoena? 1 

Mr. Fihelly: Well, the subpoena was- 

The Court (interposing): May I see the subpoena? j 
Mr. Fihelly: Yes, sir. | 

I 

By the Court: 

Q. Mr. Thomas, is 225 Old House Office Building [the 

chambers of the committee- A. (Interposing) Thait is 

correct, Your Honor. 

Q. On Un-American Activities? A. That is right, 

207 Your Honor. 

The Court: Your objection is overruled, Mr. Mc¬ 
Cabe. Government No. 11 will be received in evidence^ 
Mr. McCabe: Exception, Your Honor. | 

(Government Exhibit 11 for identification was received 
in evidence.) 

By Mr. Fihelly: 

Q. I show you Government No. 11, which has been 
mitted in evidence, and ask you whether you know 
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telegram was sent to Mr. Dennis prior to April 9, the date 
on which he was to testify? A. Yes, I knew it was being 
sent to him. 

Q. Was it sent at your instructions, Mr. Thomas? A. 
Yes, at my instructions. 

Mr. Fihelly: Government Exhibit No. 11, members of 
the jury, is a copy of a Western Union wire, dated April 
7, 1947, and reads as follows: 

“Mr. Eugene Dennis, General Secretary, Headquarters, 
Communist Party, 50 East 13th Street, New York City. 

“This is to notify you that in response to the subpoena 
which was served upon you March 26, you are to appear 
before the Committee on Un-American Activities at the 
committee’s chambers, 225 Old House Office Building, at 
10 a. m., on April 9, 1947, to then and there give testimony 
under oath concerning matters pertinent to the commit¬ 
tee’s inquiry. 

208 “Robert E. Stripling, Chief Investigator, Commit¬ 
tee on Un-American Activities.” 

By Mr. Fihelly: 

Q. On March 26 and April 9, 1947, what matters did the 
committee have under consideration? A. I cannot answer 
that as to April 9th. 

Q. How about March 26? A. On March 26, we had 
under consideration the two bills referred to earlier here 
today. 

Q. What did they generally relate to? A. About 
whether or not the Communist Party should be outlawed 
in the United States. 

Q. Were you present at the committee on April 9th? 
A. No, I wasn’t. 

Q. And that is why you said you didn’t know just what 
took place at that particular meeting? A. That is correct. 

Q. After the meeting was held in committee on April 
9th, did you have occasion to make a report to the House 
of Representatives with respect to the default of the 
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I 

i 

I 


witness Eugene Dennis, the defendant in this case?! A. 
Yes, sir, I did make a report. j 

Q. Now, do you have the hearing of March 26 belfore 
you? A. Yes, sir, I do. | 

Q. Will you open that to the page, the first ^age 

209 of it, sir? A. Yes. j 

Q, What page is that? A. Page 236. ! 

Mr. Fihelly: We ask this document be marked by the 
next identification number as a Government exhibit. ; 

i 

(Document was marked Government Exhibit No. 12|for 
identification.) | 

By Mr. Fihelly: | 

Q. And that takes in how many pages, Mr. Thomas, just 
in connection with the Dennis matter on the 26th; of 
March? A. Five pages. | 

Mr. Fihelly: We offer these five pages in evidenc^ if 
Your Honor please. i 

Mr. McCabe: May I be indulged for a moment wtiile 
I look at this. Your Honor? I haven’t seen it. i 

The Court: Do you want to read through the five pages, 
Mr. McCabe ? | 

Mr. McCabe: Yes. I don’t know whether I will h^ve 
time to read it in detail. I 

I 

The Court: I want to give you that opportunity if you 
do. I 

Mr. IVIcCabe: I would like to have that opportunity. 
The Court: It is about lunch time. I though you might 
do it during lunch time. | 

210 Mr. IMcCabe: That is a good idea. | 

The Court: The Court is meeting in General Tejrm 

today, and I am hopeful that we can conclude our busi¬ 
ness by 2 o’clock, but I will have to recess until 2 o’clcjck. 
So you will not be required to be back until then. j 
Members of the jury, be back at 2 o’clock, and I hope 
I can be back at 2 o’clock. ! 
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Mr. McCabe: I assume the witness will be under in¬ 
structions not to discuss the case with witnesses or with 
any others? 

The Court: Yes. 

You are not to discuss the testimony you have given or 
any testimony you will give with any other witness or 
any other person, Mr. Thomas. 

The Witness: Yes, sir. 

The Court: We will recess until 2 o’clock. 

(Thereupon, at 12:30 o’clock p. m., a recess was taken 
until 2 o’clock p. m.) 

211 AFTERXOON SESSION 

(The proceedings were resumed at 2 p. m., at the 
expiration of the recess.) 

The Court: Will counsel come to the bench, please? 

(Counsel for both sides approached the bench, and the 
following occurred:) 

The Court: Mr. Weinrich, the deputy marshal, has just 
informed me that another deputy marshal informed him 
that this woman newspaper writer told the deputy mar¬ 
shal second mentioned that Juror 6 or 12 came up to her 
as he left the courtroom for lunch and made some state¬ 
ment. She did not hear what it was. I thought I would 
tell you gentlemen that. So if you want to make any 
inquiries, you may do so. 

Mr. McCabe: 6 or 12? They did not specify? 

The Court: I just told you the vray it came to me. 

Mr. McCabe: The Negro or white man? 

The Court: I have no information other than the way 
I gave it to you. 

Mr. McCabe: Which one of the reporters was it? 

The Court: Woman reporter, he said. There are two 
now. I do not know which one of those it is. 

Mr. McCabe: One has been in constant attendance, and 
the other has not, as I recall it. 
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The Court: I suggest, if it meets with your approj^al, 
that after we adjourn for the day, you two togetjher 

212 talk to the two reporters and see what there is td it. 

Mr. McCabe: Or we can talk a few minutes nojw. 
The Court: I just wonder if the jury may question what 
it is about. Don’t you think that would be better? ! 

Mr. McCabe: I think it would. Then we would not be 
in a hurry. | 

The Court: Then you can report back to me after 
identify which one it is and after you talk to them. Is 
that all right with both sides? 1 

Mr. Fihelly: Yes. j 

Mr. McCabe: Yes, sir. | 

(Counsel resumed their places at the trial table, dnd 
the following occurred:) i 

The Court: The witness will resume the stand. I 

Mr. Fihelly: Your Honor, there were certain exhibits 
in the hands of the jury at the time we adjourned coiirt. 
May those be given back? , 

The Court: Yes. | 

Thereupon, [ 

1 

J. Pamell Thomas | 

1 

resumed the witness stand, and the following occurred: 

Mr. Fihelly: We offered the official report, the five pagjes 
of the testimony of March 26. ! 

Mr. McCabe: Government Exhibit No. 12. I have Ex¬ 
amined that, your Honor, and I do object to it on tihe 
ground that it is irrelevant and, secondly, that thdre 

213 are numerous gratuitous statements in here whi^h 
are not germane to this hearing, which, in niiy 

opinion, would of necessity prejudice the jury. I shall be 
glad to call those passages to the Court’s attention. 

The Court: Suppose I look at it. | 

Now, as I understand it, Mr. McCabe, you do not ques¬ 
tion the accuracy or authenticity of the report? 
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Mr. McCabe: No, sir. 

The Court: You do not object on that ground? 

Mr. McCabe: No, sir. 

I object further on the ground relative to 2 U. S. Code 
634. There again it is an attempt to use testimony elicited 
from a witness at a committee hearing at a criminal 
prosecution. Other than that we do not have anything 
else. 

The Court: Now, Mr. Fihelly, are you oifering any 
part of this other than the colloquy between the defend¬ 
ant and either a member of the committee or its investi¬ 
gator? 

Mr. Fihelly: Just the questions that were asked as gen¬ 
erally outlined by the witness this morning, questions 
asked by Mr. Stripling, ]\rr. Thomas as chairman, and 
Mr. Peterson, and the replies by the witness, showing that 
a subpoena was served. 

The Court: Mr. McCabe said there were certain state¬ 
ments made which were not germane to this case, and 
I understood him to say by some one other than 
214 the interrogator. 

Mr. McCabe: I will be glad to point them out to 
your Honor. 

The Court: Yes. Come to the bench. 

(Counsel for both sides approached the bench, and the 
following occurred:) 

Mr. McCabe: The first instance occurs on page 238, 
where Mr. Stripling makes the statement to the chairman 
(indicating). 

The Court: You do not offer that, do you, Mr. Fihelly? 

Mr. Fihelly: I do not know what statement that is. 
What statement is that? 

Mr. McCabe: This statement (indicating). 

Mr. Fihelly: I have no objection to that going out. I 
will just put a pencil mark alongside of it. 

The Court: Very well. 
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Mr. McCabe: I call attention to page 239, a stater^ent 
by Mr. Stripling which would indicate the commission 
of another offense. ! 

The Court: You do not offer that, do you? | 

Mr. Fihelly: Let me see which part that is, Mr. McCabe. 
We can probably make the same arrangement. | 

No; I think that can be covered by another question, 
that they had information that he had used other naijnes, 
which would not show any other offense. [ 

The Court: I would not permit that portion df it. 
215 Mr. Fihelly: I am striking that out. | 

Mr. McCabe: It seems to me, though, we |are 
taking a chance on getting something in there when it | has 
been pretty well covered by the witness. In that ca^e I 
should of necessity withdraw my objection to his testinjony 
on the ground that it is not the best evidence, because that 
would prejudice the defendant if we cut this out. At! the 
conclusion, also, Mr. Stripling said he served a subpoena 
upon him. Of course, that is not evidence in this court. 
Mr. Stripling served him with a subpoena. j 

The Court: No; that will have to go out. j 

Mr. McCabe: Those are just points. If any of ii is 
going in, I would like the privilege of going over it wilih a 
fine-tooth comb. j 

The Court: You have had an hour to read five pagds. 
Mr. McCabe: I will be glad to do it. I am pointing lout 
things that I thought vitiated this as testimony in jhis 
case. 

The Court: The charge is wilfully failing to 
to a subpoena. 

Mr. Fihelly: After having been properly served. | 
The Court: This was preliminary to that. 

Mr. Fihelly: That is right, on the service. i 

The Court: I do not believe that the interests of ^he 
Government necessitate a question and answer of wjiat 
took place prior to the service of the subpoena. 

Mr. McCabe: If I choose to refute it, that is jmy 
job. i 



216 
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The Court: Especially when, as I understand it, you 
are withdrawing your objection to the testimony of Mr. 
Thomas as to what took place there? 

Mr. McCabe: Yes, I should certainly have to do that. 

The Court: After all, this is just corroboration of what 
Mr. Thomas said. 

Mr. Fihelly: What item vrould you indicate as starting 
in connection with the service? 

The Court: The service will be established by Mr. Strip¬ 
ling and by Mr. Thomas. 

Mr. Fihelly: In other words, there is nothing in there 
in connection with the service- 

The Court: Yes; at the very end. 

Mr. McCabe: That is simply a statement by Mr. Strip¬ 
ling. 

The Court: And a statement by the chairman that the 
record will so show. 

Mr. Fihelly: If you feel that way about it, I will be glad 
to leave it as it is. 

The Court: I think it is unnecessary and there might 
be something in there that would be prejudicial. 

Mr. Fihelly: I can see that, but the real reason that I 
brought it up, frankly, was in view of the question as to 
whether there was a stenographic report, and I felt it was 
my duty to offer it. I won’t press it any further. 
217 Mr. McCabe: I now withdraw, of record, my ob¬ 
jection to the testimony of Mr. Thomas which was 
based on the ground that it was not the best evidence and 
that the best evidence would be the typewritten record, 
in view of our discussion here and your Honor’s ruling. 
I withdraw my objection. 

Mr. Fihelly: We will leave it that way, your Honor. 
That is all right. 

(Counsel resumed their places at the trial table, and 
the following occurred:) 
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Direct examination (Resumed). | 

By Mr. Fihelly; | 

Q. I have only two further questions. One may j have 
been asked, but, out of caution, I will repeat it. You [men¬ 
tioned that on March 26 the defendant Dennis was asked 
the question with respect to his name. You stated [there 
was a quorum present. I do not recall whether I asked 
you as to whether the witness was sworn first. Ai The 
witness was sworn, and I so stated. ! 

Q. Sworn by whom ? A. Sworn by me. | 

Q. On that particular date and prior to the appeai'ance 
of the defendant Dennis and his being sworn, wilj you 
state whether or not your committee had certain informa¬ 
tion with respect to the defendant having at different 
times, as a member of the Communist Party, use4 dif¬ 
ferent names? 

218 Mr. McCabe: That is objected to, your Honor, as 
irrelevant. 

I 

The Court: Sustained. | 

Mr. Fihelly: Is that sustained? 

The Court: Sustained. | 

Mr. Fihelly: That is all I have, your Honor. | 

The Court: I think that would involve hearsay] Mr. 
Fihelly, unless you wish to argue that point. I 

Mr. Fihelly: All that I had, your Honor, in mind was 
that I wanted to show there was some reason for the ques¬ 
tions that were propounded. It just was not a fishing ex¬ 
pedition. I 

The Court: When you asked him whether he had infor¬ 
mation, that involves of itself hearsay. 

Mr. Fihelly: Of course, I had in mind, your Honor, ^bow¬ 
ing, as Mr. Stripling would be the next witness, that| tho''* 
had official investigators with the committee to delv4 into 
this particular matter. 

Mr. McCabe: I object to this statement in front of the 
jury. 

The Court: I do not think that is relevant. 

Mr. Fihelly: Very well, your Honor. | 
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Cross-examination. 

By Mr. McCabe: 

Q. Your name is John Parnell Thomas? A. That is 
correct. 

219 Q. How long has that been your name? A. Since 
July 1919. 

Q. What was the name of your parents and the name 
you had at birth? A. My mother’s name was Georgiana 
Thomas and my father’s John Parnell Feeney. 

Q. Mr. Thomas, you have been a member of the Com¬ 
mittee on Un-American Activities and its predecessor 
committees since their inception in 1938; is that correct? 
A. That is correct. 

Q. You were a member, of course, then, when it was 
known as the Dies Committee? A. That is correct. 

Q. Your committee built up, did it not, a list of names 
of persons that you considered as having been members 
of or as having sponsored un-American organizations and 
their fronts? 

Mr. Fihelly: Just a moment. I object to the question, 
your Hono'r. We have nothing to do here with the Dies 
Committee, not a thing. We have something to do with 
this defendant’s not appearing before the present com¬ 
mittee. 

The Court: Bead the question back, Mr. Reporter, please. 

(The last question was read by the reporter.) 

The Court: Overruled. 

The Witness: I would like to hear the question again, 
please. 

220 (The last question was again read by the re¬ 
porter.) 

The Witness: Do you mean the present standing com¬ 
mittee ? 





By Mr. McCabe: i 

j 

Q. No; I mean the predecessor committees. A. '^''ou 
mean the Dies Conunittee? j 

Q. Yes. I 

The Court: Well, if you mean the Dies Committecj, I 
sustain the objection. | 

Mr. Fihelly: That was my objection, your Honor, j 
The Court: The question was “your committee.” | 
Mr. McCabe: If your Honor please, what I mean is that 
this list which I have referred to as a black list was Ini¬ 
tiated under the old Dies Committee, was kept up to d^te, 
and I believe I can show that one of the reasons urged in 

support of the continuance of the committee- ! 

Mr. Fihelly: I think statements of this kind should be 
made at the bench. j 

By the Court: 

I 

Q. Let me ask you, Mr. Thomas, when did this cc|m- 
mittee of yours become a permanent committee? A. |On 
or about January 3 of this year. j 

Q. Of this year? A. That is right. | 

The Court: Until you show that there was a connec¬ 
tion between the temporary or select committee—^Is tlaat 
correct? | 

221 The Witness: That is correct; a special c(|m- 
mittee. 

The Court: —I will sustain the objection. | 

Mr. McCabe: Your Honor will grant me an exceptiojn? 
The Court: Yes. j 

By Mr. McCabe: | 

Q. Mr. Thomas, is there any change in the purposes | of 
the present or standing committee, if that is the correct 
term, as set forth in the House resolution setting up tliat 
committee, and the purposes of its predecessor comn|it- 
tees as set up by successive House resolutions since 19^8? 
A. Well, I can clearly testify as to the purposes of t^e 
present committee. 
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Q. You could? Couldn’t you testify as to the purposes 
of the predecessor committees? A. I can, yes, but in 
order to find the exact wording, I would have to review 
the laws. I would have to review the resolutions on the 
subject. 

Q. Do you know of any alterations even in the phrase¬ 
ology of the resolution insofar as it sets forth the purposes 
for which this committee and the predecessor committees 
were set up? A. Well, I think the answer to that ques¬ 
tion is exactly the same as to the question you asked me 
just before. I can not recall the phraseology of the lan¬ 
guage of the predecessor committee. 

222 Now, perhaps I have it here and perhaps it will 
refresh your recollection. 

Is it a fact, Mr. Thomas, that the first enactment au¬ 
thorized investigations by the committee first of un-Ameri¬ 
can propaganda activities? 

A. Are you now referring to the old Dies Committee? 

Q. I am referring to the Dies Committee first. A. That 
is correct. 

Q. Is that also contained in the resolution setting up 
this committee? A. No resolution was passed setting up 
this committee. This committee was set up by an act 
of Congress, a law, known as the Legislative Reorganiza¬ 
tion law. No. 601, and in law 601, section 121 Q (2) out¬ 
lines the purposes of this standing committee, and, your 
Honor, I have a copy of the law right here. 

Q. Yes. Suppose you read, Mr. Thomas, the purposes 
of the committee as set forth there. A. “Committee on 
Un-American Activities. Un-American Activities. 

“The Committee on Un-American Activities, as a whole 
or by subcommittee, is authorized to make from time to 
time investigations of (1) the extent, character, and objects 
of un-American propaganda activities in the United States, 
(2) the diffusion within the United States of subversive 
and un-American propaganda as instigated from 

223 foreign countries or of a domestic origin and attacks 
the principle of the form of government as guar- 
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anteed by our Constitution, and (3) all other questions 
in relation thereto that would aid Congress in any neces¬ 
sary remedial legislation. j 

“The Committee on Un-American Activities shall |re- 
port to the House (or to the Clerk of the House if the 
House is not in session) the results of any such investiga¬ 
tion, together with such recommendations as it deems ^ad¬ 
visable. I 

“For the purpose of any such investigation, the Com¬ 
mittee on Un-American Activities, or any subcommitjteo 
thereof, is authorized to sit and act at such times ajnd 
places within the United States, whether or not the House 
is sitting, has recessed, or has adjourned, to hold sijch 
hearings, to require the attendance of such witnesses and 
the production of such books, papers, and documents, a|nd 
to take such testimony as it deems necessary. Subpoeijas 
may be issued under the signature of the chairman of ^he 
committee or any subcommittee, or by any member desig¬ 
nated by any such chairman, and may be served by any 
person designated by any such chairman or member.H 
Mr. McCabe: I believe tliat has alreadv been offered 
in evidence. 

Mr. Fihelly: That is Government 1. 

By Mr. McCabe: | 

Q. Now, Mr. Thomas, are you aware of the fact tliat 
House Resolution 282 of the Seventy-Fifth Cejn- 
224 gress in its third session, as reported in 83 Con¬ 
gressional Record at page 7568 to 7586—that Was 
in 1938—contains precisely the same phraseology? |a.. 
Well, I could not say that I am aware until I see t^e 
phraseology in that other resolution. | 

Q. Do you know of any difference in the phraseology^? 
A. Is that the Seventy-Fifth Congress? 

Q. That was the Seventy-Fifth Congress, yes, and sinOi- 
larly for the resolutions of the Seventy-Sixth Congress, 
the Seventy-Seventh Congress, tlie Seventy-Eighth Con- 
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gress, and the Seventy-Ninth Congress? A. Well, I would 
certainly have to refresh my mind on something that hap¬ 
pened 10 years ago. 

Q. I see, but would you say that it would be possible 
that the purposes of the present committee as set forth 
in the resolution you have just read are different from 
those of the predecessor committees? A. I would say 
this, in answer to your question, that we operate the 
present committee in quite a different manner than the 
other committees were operated, and probably due, if I 
may explain, your Honor, - 

Mr. McCabe: Just a moment. Your Honor, I do not 
think that is responsive to my question. I am asking him 
concerning the purposes as set forth in various resolu¬ 
tions, and now Mr. Thomas is going into a talk on 
225 the different manner in which their businesses are 
conducted, which I do not think is responsive to the 
question and is not relevant at this time. 

The Court: Of course, the resolutions speak for them¬ 
selves, and I think you have proceeded far enough. If you 
wish to get the resolutions in, they may be received in 
evidence. 

By Mr. McCabe: 

Q. Now, Mr. Thomas, does the present committee have 
in its possession or in its custody the files of the predeces¬ 
sor committees? A. We hope we have all the files. 

Q. Insofar as has been possible for the committee to 
gather and protect the files, am I right in saying that 
you do have the files? A. I would say it is reasonably 
certain that w’e have a very large percentage of the files. 

Q. Allowing for simple loss of papers and things like 
that that may happen. Now, among the papers which 
you have, do you have a list of persons coming within 
the category concerning vrhich I asked you before, a list 
of persons that you consider as having been members of 
or as having sponsored un-American organizations and 
their fronts? 
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Mr. Fihelly: I object to the question. I think th^re 
is a single issue in this case: Was the defendaint 
properly served? Did he wilfully make default? 

226 It has got nothing to do with what the files of 
the old Dies Committee or the files of the presdnt 

committee may consist of. That is entirely collateral, 
I respectfully submit. | 

The Court: This is cross-examination. I will allow rea¬ 
sonable latitude. You may answer. j 

The Witness: Yes. May I have the question again, 
please? | 

(The last question was read by the reporter.) | 

I 

The Witness: I hope we have. 

By Mr. McCabe: 

i 

Q. ilow long is it since you have had recourse to thbt 
list or any portion of it? A. It would not be in the form 
of a list. Their names, if they existed, would be in file 
cabinets, and we have a very large number of file caljti- 
nets. The cabinets probably are in rooms as large as tbjis 
one, we will say. j 

Q. Do you recall stating on March 11, 1942, as followls: 
“Hundreds of thousands of names of individuals who at 
one time or another have been members of or have spoti- 
sored un-American organizations and their fronts are caifd 
indexed in our files”? A. I do not remember saying it, 
but I would say it now. | 

Q. Now, those files were made available, were they 
not, to various Government agencies? A. That is 

227 correct. | 

Q. Were they made available to members of pri¬ 
vate industry? A. I do not know of any cases. I 

Q. Would you say that they were not made available 

to members- A. Are you now referring to this conji- 

mittee, the present committee? i 

Q. I am referring, first of all, to this committee. L^t 
us confine it to this committee. A. Yes, because I canjt 
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tell about the other committee, but in this committee we 
have a rule now that we permit agents of the Government 
to come and see our files and we permit Members of Con¬ 
gress access to our files. We do not permit outside indi¬ 
viduals to come in. 

Q. Was any legislation proposed as a result of the files 
which you had? A. No, not that I know of. 

Mr. Fihelly: If your Honor please, I ask that the last 
question and answer be stricken as irrelevant and imma¬ 
terial. 

The Court; Sustained. 

Mr. ^tcCabe: Will your Honor grant me an exception? 
By Mr. McCabe: 

Q. As a matter of fact, didn’t your committee chair¬ 
man, during the time it was the Dies Committee, state 
over and over again—I withdraw that. A. I 
228 couldn’t say- 

The Court: Wait a minute. Let him finish his 

question. 

By Mr. McCabe: 

Q. Did he state that the principal activity of the com- 
inititee was the formulation of such a list so that the 
spotlight of publicity could be brought on such persons, 
even though their activities were not illegal? 

Mr. Fihelly: Just a moment. I object to the question 
as irrelevant and immaterial. 

The Court: Sustained. 

Mr. McCabe: Will your Honor grant me an exception? 
Bv Mr. McCabe: 

Q. Now, how many names are on that list today? A. 
There is no list. 

Q. How many names are in the files? In our files? 
Well, there are a hundred thousand communists in the 
United States. They say themselves they have 74,000 
dues-paying members- 
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Mr. McCabe: I object to Mr. Thomas’ tabulating oJit 
loud. If he wishes to use any form of tabulation, I am 
perfectly willing to wait while he counts it up, but I do 
not think he should think out loud. j 

The Court: Mr. Thomas, make your answers responsiv^. 
If you have to have a little while to make your additions, 
take whatever time is necessary. | 

229 The Witness: I should think there would be ^t 

least 100,000 names. I hope so. j 

By Mr. McCabe: | 

Q. Well, now, let me ask you this. As reported in tlie 
Congressional Record, at page 797—that is the Congres¬ 
sional Record of the Seventy-Eighth Congress, first v(^l- 
ume—did you say this: j 

“The seven rooms which now hold our committee’s files 
here in Washington* are crammed with the records of 

I 

subversive activities which involve something like a mijl- 
lion individuals or more than a thousand organization^. 
The files of our committee’s New York and Los AngeHs 
regional offices are proportionately large. All this vak 
quantity of evidence is in reality in the possession of tile 
House of Representatives, which was voted the funds fOr* 
assembling it”? 

Mr. Fihelly: If your Honor please, in the interest of 
time, I again object. j 

The Court: Sustained. j 

Mr. Fihelly: The Seventy-Eighth Congress has nothii^g 
to do with the Eightieth Congress. 

The Court: Sustained. j 

Mr. ^IcCabe: Will your Honor give me an exception? [ 

By Mr. McCabe: 

Q. Will you say, Mr. Thomas, that the number of nam^s 
in your files has decreased since the time when tl|e 
Seventy-Eighth Congress was sitting? A. No, I 

230 would say that it has not decreased. 

Q. Except, of course, for deaths and removals, 
and things of that sort. 
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Am I wrong in saying that it is probably increasing all 
the time? A. I would say it is increasing all the time. 

Q. Now, let me ask you this, Mr. Thomas. Were all 
of those persons given an opportunity to come before your 
committee and defend themselves against the charge of 
being persons who were subversive or had sponsored un- 
American organizations or fronts? 

Mr. Fihelly: "Which committee are you talking about, 
Mr. McCabe? 

Mr. McCabe: I am speaking of the predecessor com¬ 
mittee now. 

Mr. Fihelly: We object, if your Honor please. 

The Court: Sustained. 

By Mr. McCabe: 

Q. Now, I will ask you whether, since you have been 
chairman of this standing committee, you have invited 
persons whose names are on that list. A. There is no list. 

Q. Whose names are in the files. Pardon me. I am 
probably thickheaded enough that I will say “list” a 
few other times. You correct me each time. I do 
231 not do it intentionally. 

Whose names are in your files. Have you asked 
any of them or invited any of them to come before your 
committee and show cause to you why their names should 
be removed from these cards? 

Mr. Fihelly: Just a moment. I object to it as irrele¬ 
vant and immaterial. It has nothing to do with the issues 
in this case, your Honor. 

The Court: Sustained. 

Mr. McCabe: Your Honor will grant me an exception? 
Bv Mr. McCabe: 

Q. Within the last two weeks did your committee, the 
present committee, publicize as honeycombed with Com¬ 
munists or as a Communist front the Southern Conference 
for Human Welfare? 
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Mr. Fihelly: If your Honor please, again that is irrele¬ 
vant and immaterial. It has nothing to do with the is^uc 
in this case. i 

The Court: Sustained. | 

Mr. McCabe: Will your Honor grant me an exception^ 

By Mr. McCabe: | 

Q. Did you have before you for examination or testi¬ 
mony any members of the Southern Conference for Huniaii 
Welfare? | 

Mr. Fihelly: Same objection, your Honor. j 

The Court: Sustained. | 

232 Mr. McCabe: Will your Honor grant me an ex¬ 
ception? i 

By Mr. McCabe: i 

Q. When your present committee proposes to place I in 
your card index the name of any person or organization^ is 
that person or organization notified of the proposed inclu¬ 
sion of his or its name on its list? j 

Mr. Fihelly: I make the same objection, your Honor.! 
The Court: Same ruling. I 

Mr. McCabe: Will your Honor grant me an excepticjn? 

Bv Mr. McCabe: | 

» I 

! 

Q. Did your predecessor committee turn over to ihe 
Federal Bureau of Investigation for investigation a iist 
of persons from your files with the recommendation tl^at 
they be investigated? 

Mr. Fihelly: If your Honor please, again in the inter¬ 
est of time, I again object to what was done by a predeces¬ 
sor committee. It has nothing to do with the issue hete. 
The Court: The objection is sustained. | 

Mr. McCabe: Your Honor grants me an exception? 

I 

By Mr. McCabe: | 

i 

Q. Do you have before you, in the consideration |of 
whether or not a person or organization comes witiiin 
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your definition of subversive or un-American, any judi¬ 
cial declaration, of what constitutes un-American or sub¬ 
versive activity? 

233 Mr. Fibelly: I object to the question as irrele¬ 
vant and immaterial, your Honor. 

The Court: Overruled. 

A. Do we have any judicial test? 

By Mr. McCabe: 

Q. Yes. A. I would say we have—every member of 
the committee has—a very good idea of what is un-Ameri¬ 
can. Certainly, any person or organization that would 
destroy the Government of this country, destroy the Ameri¬ 
can institutions, would be in the purview of this committee. 

Q. That would include an organization which would 
destroy the institution of free speech? A. There is no 
doubt about that. 

Q. Would it include an organization which would de¬ 
stroy the privilege granted in the Bill of Rights or estab¬ 
lished in the Bill of Rights that a person to be accused of 
a crime would be granted the right to have counsel of 
his own choice? A. Now, you want to remember, Mr. Mc¬ 
Cabe, that I am no attorney. 

Q. You just answer the question. A. I am just a plain, 
ordinary, little businessman. 

Q. If you want any advice, ask counsel for the Govern¬ 
ment or the court. A. If you will have the quos- 

234 tion repeated, I will try to answer it. 

The Reporter: (Reading) “Would it include an 
organization which would destroy the privilege^ granted 
in the Bill of Rights or established in the Bill of Rights 
that a person to be accused of a crime would be granted 
the right to have counsel of his own choice?” A. I would 
say that it would include a person or group that would 
destroy any part of the Bill of Rights. 






By Mr. McCabe: j 

Q. When you were recommending legislation to depriv^ 
Robert Morse Lovett of his right to be an ofl&cer of th4 

United States Government- 

Mr. Fihelly: Just a moment. Your Honor, I think al^ 
these questions should be at the bench. This is something 
that came up before the Dies Committee. Counsel knowi 
it is improper, and he should not even ask the questionsj; 
unless first submitting them to the Court. | 

The Court: I sustain the objection. j 

Mr. McCabe: Your Honor will grant me an exceptionf 

I 

By Mr. McCabe: 

I 

Q. You say that every member of the committee has 
good idea of what constitutes subversive? A. I can onlyj 
speak for myself, but I would assume that every member'i 
of our committee now has a very good idea of whatj 
235 constitutes un-American activities; but I can only^ 
speak for myself. ! 

Q. Of course, you could not speak for your fellow com-j 
mitteeman, Mr. Rankin? A. Nor could I speak for Mr. 
Wood, or Mr. Mundt, or Mr. Peterson, or any of the! 
others. j 

Q. Well, now, let me see if I can draw from you some¬ 
thing further as to your conception of what is un-Ameri¬ 
can. For instance, may I put this statement to you andj 
ask you whether you consider that subversive or, within 
your statement, a person destroying American institu-j 

tions- ! 

Mr. Fihelly: If your Honor please- 

The Court: That had better be made at the bench. You! 
have gone rather far. j 

(Counsel for both sides approached the bench, and the 

following occurred:) j 

! 

The Court: What is your question? 


1 
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Mr. McCabe: At the point whore the objection was 
made, I propose to read to the witness the following state¬ 
ment: 

“This country, with its institutions, belongs to the people 
who inhabit it. Whenever they shall grow weary of the 
existing government, they can exercise their constitutional 
right of amending it, or their revolutionary right to dis¬ 
member or overthrow it.” 

I propose to ask him whether in his estimation that 
would brand the speaker as a subversive. Then I 

236 propose to call to his attention that it is from the 
First Inaugural Address, March 4, 1861, made by 

Abraham Lincoln. 

The Court: I sustain the objection. 1 had heard that 
quotation, but I did not identify it as given by Lincoln. 

Mr. McCabe: I thought even Mr. Thomas might have 
heard it. 

I propose then to ask him several other questions, along 
those lines. I was going to ask him if he thought that 
this would brand the speaker as subversive: 

“If there be any among us who wish to dissolve this 
Union, or to change its republican form, let them stand 
undisturbed, as monuments of the safety with which error 
of opinion may be tolerated where reason is left free 
to combat it.” 

Then I propose to ask him whether he considered that 
the speaker was subversive and call his attention to the 
fact that that was the Inaugural Address delivered March 
4, 1801, by Thomas Jefferson. 

I proposed then to ask him whether he considered this 
un-American: 

“There is tonic in the things that men do not love to 
hear; and there is damnation in the things that wicked men 
love to hear. Free speech is to a great people what winds 
are to oceans and malarial regions, which waft away the 
elements of disease, and bring new elements of 

237 health; and where free speech is stopped miasma 
is bred, and death comes fast.” 
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I propose to ask him if he recognizes that as a quota¬ 
tion from Henry Ward Beecher. It is a little more flowery 
than the others. 

The Court: You object to this? | 

Mr. Fihelly; Yes, sir, on the same ground. I 

The Court: The objection will be sustained and dn 
exception allowed. ! 

Mr. McCabe: I intend to ask him about this quota¬ 
tion from Wendell Phillips: j 

“No matter whose the lips that would speak, they mu^t 
be free and ungagged. The community which does n<^t 
protect its humblest and most hated member in the fr^e 
utterance of his opinions, no matter how false or hatefi^l, 
is only a gang of slaves. If there is anything in tlje 
universe that can’t stand discussion, let it crack.” 

This may be a little long-winded, but this quotatioli 
reads: 

“The constitutional right of free speech has been de¬ 
clared to be the same in peace and in war. In peace, to6, 
m.en may differ widely as to what loyalty to our countrjy 
demands; and an intolerant majority, swayed by passioh 
or by fear, may be prone in the future, as it has often beeii 
in the past, to stamp as disloyal opinions "witli 
238 which it disagrees. Convictions such as these, be¬ 
sides abridging freedom of speech, threatens free¬ 
dom of thought and of belief.” 

That is a quotation from Louis D. Brandeis in Schaefer 
V. United States, 251 U. S. 466, at 495. 

In addition, I propose to ask Mr. Thomas at that stagfe 
whether or not his committee was not engaged in tht? 
deliberate effort to crush the right of free speech. 

The Court: Do you object? 

Mr. Fihelly: Certainly, your Honor. 

The Court: Sustained. 

Mr. McCabe: Exception. I think we are agreed tha^ 
Mr. Fihelly does not have to make an objection for thf 
record. I won’t take his silence as assent. 
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This was a quotation from Charles E. Hughes in his 
report to the American Bar Association in 1925, pages 
186 to 187, in which he said: 

“Our institutions were not devised to bring about uni¬ 
formity of opinion; if they had been, we might well aban¬ 
don hope. It is important to remember, as has been said, 
that the essential characteristic of true liberty is, that 
under its shelter many different types of life and character 
and opinion and belief can develop unmolested and unob¬ 
structed.^’ 

Then I want to ask him whether he considered this quo¬ 
tation as subversive or as indicating an un-American 
239 attitude on the part of the speaker: 

“If in the long run the beliefs expressed in prole¬ 
tarian dictatorship are destined to be accepted by the 
dominant forces of the community, the only meaning of 
free speech is that they should be given their chance and 
have their way.” 

That is a quotation from Oliver Wendell Holmes in Git- 
low v. Nevr York, 268 U. S. 652, at 673, in 1925. 

I propose to ask him whether he considered that a speak¬ 
er advocating freedom of speech for those advocating 
the propagation of the beliefs of the proletarian dictator¬ 
ship was subversive. 

I am trying to skip one or two, in the interest of brevity, 
your Honor. 

I propose to ask him whether this was a subversive state¬ 
ment: 

“The authors of the First Amendment knew that novel 
and unconventional ideas might disturb the complacent, 
but they chose to encourage a freedom which they believed 
essential if vigorous enlightenment was ever to triumph 
over slothful ignorance.” 

The Court: Do you think you need any more to pre¬ 
serve your point? 




Mr. McCabe: That was from the opinion of Hugo jL. 
Black in Martin v. Struthers, 319 U. S. 141, at page l43, 
in 1943. I 

If your Honor will indulge me a moment- ! 

240 The Court: Yes. | 

Mr. McCabe: Here is one I would like to get ^n. 

It is from Robert H, Jackson, in Board of Education y. 
Barnette, 319 U. S. 624, pages 641 and 642, in 1943: i 

“Those who begin coercive elimination of dissent so(^n 
find themselves exterminating dissenters. Compulsory uni¬ 
fication of opinion achieves only the unanimity of tjie 
graveyard . . . But freedom to differ is not limited to 
things that do not matter much. That would be a mej:e 
shadow of freedom. The test of its substance is the right 
to differ as to things that touch the heart of the existiiig 
order. 

“If there is any fixed star in our constitutional constel¬ 
lation, it is that no official, high or petty, can prescribe wh^t 
shall be orthodox in politics, nationalism, religion, (j)^ 
other matters of opinion or force citizens to confess hy 
word or act their faith therein.” 

I propose to attempt to draw from this witness by means 
of inquiry as to what his reaction to those quotations 
would be, the attitude which I believe would be expressed; 
that his definition of what is un-American and subversin’e 
—and that would be, therefore, the definition which con¬ 
trols this committee—^is at variance with the thought nbt 
only of the founding fathers, of Jefferson, of the preserve^, 
Lincoln, and of the present Justices of the Supreme Court; 
and I propose to do that in furtherance of my argumeiit 
that this committee is not a constitutional commit- 

^ I 

241 tee; that its purpose is to throttle free speech, 
control thought; and that it has no legislative pur¬ 
pose. 

Mr. Fihelly: We object to each and all of the proffered 
quotations. 
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The Court: Objection sustained. An exception is al¬ 
lowed. 

Mr. McCabe: Your Honor will allow me an exception? 

The Court: Yes. 

Mr. McCabe: I would like to put of record, in further¬ 
ance of what your Honor said, that I had a great deal 
many more quotations along those lines. These are typi¬ 
cal of the quotations and the others would be merely 
cumulative. I think they would add nothing new to the 
situation. 

(Counsel resumed their places at the trial table, and 
the following occurred:) 

The Court: Resume the stand, Mr. Thomas. 

Mr. McCabe: Mr. Reporter, could you go back? It 
seems to me that there was a question which was unan¬ 
swered. Perhaps I will rephrase it. It will save time. 

By Mr. McCabe: 

Q. I believe, Mr. Thomas, I asked you, perhaps in other 
words, whether your present committee, in its delibera¬ 
tions as to whether or not an individual or an organiza¬ 
tion should be branded as subversive or un-American, had 
before it a judicial pronouncement as to wdiat is 
242 un-American or what is subversive. A. No, we do 
not have an official pronouncement before us. 

Q. That answers my question. 

Now, Mr. Thomas, is it a fact that in probably late 
March of this year, prior to your holding the meetings 
which have been discussed here today, you had announced 
that you would not hear the testimony of any Communist? 
A. I have heard that there was something in the paper 
along that line, but I do not recall any official announce¬ 
ment by the committee. 

Q. Now, when you received a telegram from Mr. Dennis 
asking leave to testify, did you act upon that telegram at 
an executive meeting? A. Yes. We had an executive ses- 






sion to determine what persons would be called as wit¬ 
nesses in this series of hearings. Mr. Dennis was c^ne 
of the names accepted by our committee. There w^re 
many others. | 

Q. Did you have any consullation with any person oijit- 
side of the committee with regard to the invitation to be 
extended to Mr. Dennis A. I do not recall of any conver¬ 
sation. I 

Q. As a matter of fact, Mr. Thomas, didn’t you invite 
Mr. Dennis there simply for the purpose of harassing him 
and embarrassing him ! A. Not at all. We invited 
243-244 him there because he asked to be invited. No. !l. 

No. 2: He is the general secretary of the Communjst 
Party, and as we were studying the question of Comn^u- 
nism, we certainly would like to have the general secre¬ 
tary of the Communist Party come before us as a witness. 

Q. Why didn’t you invite him of your own accord? A. 
There were many we did not invite of our own accoi’d 
until we heard from them. 

I 

Q. Yes, but you volunteered the statement that as ^le 
was the general secretary of the Communist Party, qf 
course you wanted to have his information with regard 
to this legislation you were considering. A. That is co!r- 
rect, and many of the others w^ho Avere invited were n|)t 
invited until we had this meeting. | 

Q. Well, then, you did not get from him any expression 
of opinion regarding the legislation before you, did yoi^? 
A. There is no question about that. We could not ev^n 

get started with Mr. Dennis, and I might add that- i 

The Court: No. You have answered. i 

I 

By Mr. McCabe: i 

^ I 

Q. Do not just add anything. j 

He gave his name to you as Eugene Dennis, didn’t he? A. 
That is correct. I 

_ I 

Q. When Robert Taylor appeared before you recentljr, 
(lid yon ask him what was his right name? A. N(). 
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245 1 did not ask—1 don’t think 1 asked Mr. Dennis if 
that was his right name. When Robert Taylor was 

before us, however, I did not ask him whether that was 
his right name. 

Q. He is known as Robert Taylor, and you are willing 
to accept his testimony under the name of Robert Taylor; 
is that correct? A. That is correct. 

Q. Would the same thing go for other witnesses who are 
well known in the sporting or literary or theatrical w’orld? 
A. Yes, but Mr. Dennis was general secretary of the Com¬ 
munist Party, and as general secretary of the Communist 
Party Mr. Dennis follows a certain line- 

Mr. McCabe; I object to Mr. Thomas’ statement now 
as not responsive to any question. 

The Court: Sustained. 

By Mr. McCabe: 

Q. If you sincerely wished from Mr. Dennis the infor¬ 
mation he had with regard to the legislation considered 
before you, ■will you tell me what difference it would make 
whether it came from a man named Eugene Dennis or a 
man named Louis F. McCabe or any other name? A. Be¬ 
cause we would like to identify Mr. Dennis and we had 
heard from various sources that Mr. Dennis- 

Mr. McCabe: I object. 

Mr. Fihelly: Let him answer the question. 

246 Mr. McCabe: No. 

The Court: I think that is beyond the scope of 
the question. 

By Mr. McCabe: 

Q. I asked you what difference it would make whether 
the man testifying before you as the general secretary of 
the Communist Party gave the name Eugene Dennis, by 
which he testified he had been known for a great deal 
longer time than you have been known by the name of 
John Parnell Thomas- A. Because we were- 
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I 

i 

1 

I 

I 

I 

1 

I 


Q, What difference would it make- 

Mr. Fihelly: I object. 

The Court: He has a right to answer the question. | 
Mr. Fihelly: Let him answer or I object. It is argu¬ 
mentative. i 

The Court: What difference would it make? j 

Mr. Fihelly: Let him answer. i 

The Witness: We were not only having hearings in 
connection with these two bills. We were continuins^ n 
study of the activities of the Communist Party, and when 
the general secretary of the Communist Party came be¬ 
fore us, naturally we would want to identify fully tjhe 
general secretary of the Communist Party, and that is 
why we were trying to find out if there were not four or 
five other names, maybe, that Mr. Dennis was going under 
over a period of time; if he had not taken out a 
247 passport under a name other than Eugene D(m- 
nis- 

Mr. McCabe: I object to that. | 

The Court: You asked him what name he was goibg 
under. I 

Mr. McCabe: He is going far afield. Certainly tljat 
would have nothing to do with the quality of the tcf^ti- 
mony before the committee. I 

The Court: I do not think anything he has said so far 
has gone beyond the inquiry you made. j 

By Mr. McCabe: 

I 

Q. But you say you did not ask IMr. Taylor what ^is 
name was. A. No, because wo knew Mr. Taylor was ijiot 
a member of the Communist Party. 

Q. Didn’t Mr. Taylor tell you that he was almost forejed 
to do the bidding of the Communist Party? A. I no'fer 
saw any such testimony. | 

Q. Didin’t he testify that he was coerced into takijn;: 
])art in a motion picture which you considered subver¬ 
sive? A. That is correct—no; no; not that we considered 
subversive. 
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Q. That he considered subversive? He did testify to 
that? A. Yes; he submitted testimony along that line. 

Q. Now, you said that you wished to examine Mr. 
Dennis concerning other matters than the matter 

248 of legislation which was under consideration. Mr 
Dennis had asked for time to discuss this proposed 

legislation, had he not A. That is correct. 

Q. And you proposed having him there in pursuance 
of your invitation to testify concerning certain legishi 
tion? Y^ou proposed to go into matters which did not 
concern that legislation; is that correct? A. Not neces¬ 
sarily. It concerned it very vitally. The question of com¬ 
munism concerns this legislation, and the activities of the 
Communist Party and the activities of the leader of the 
Communist Party is very vital in the consideration of 
this legislation. 

249 Q. As a matter of fact, Mr. Thomas, hadn’t you 
been advised by the Attorney General that the 

legislation which you had under consideration was un¬ 
doubtedly unconstitutional? A. The Attorney General 
was not a witness. 

Q. I did not ask you whether he was a witness, Mr. 
Thomas. I asked you whether you had received advi'*' 
from the Attorney General that the legislation which you 
had under consideration for recommendation to Congress 
was undoubtedly unconstitutional? A. Prior to these 
liearings we received that advice? Is that what you 
mean? 

Q. I am asking you that. A. I don’t recall getting 
anything from the Attorney General on that question. 

Q. When was this subpoena made up, Mr. Thomas? 
A. Probably a few days before Mr. Dennis appeared; 
maybe five days; seven days; maybe ten days before; and. 

Your Honor, may I explain- 

The Court: No. You answer the questions. Mr. FihePv 
will take the matter up on redirect. 
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By Mr. McCabe: j 

Q. It was signed by you wben^/ A. Maybe five to | ten 
days prior to that date. j 

Q. No question that it was signed by you prior tojtlu- 
26tb of March? A. There is no doubt about tfiai. 

250 It was signed by me prior to that date. I 

Q. Now, I show you Government’s Exhibit Njo. 0 
and call your attention to the attestation by you in w 
you say, over your signature: 

“Witness my hand and the seal of the House of ReJ)re- 
sentatives of the United States, at the City of Washjiii 
ton, this 26th day of March, 1947, J. Parnell Thom^is” 
(handing a document to the witness). | 

Is that correct? A. That is my signature. ! 

Q. You say, when you, over your signature, that j^our 
liand and seal was to be a witness the 26th day of Maj-ci. 
1947. That is incorrect? A. No; it could be a witi^ess 
on that day, too, but I say this: that I signed tljose 
subpoenas prior to that date. ! 

Q. Did you sign them in blank? A. Yes. j 

Q. You sign subpoenas in blank? A. Yes. j 

Q. You mean you, as chairman of this committee, 
your name as chairman, over your hand and seal,j to 
subpoenas which are blank as to the person to be sum¬ 
moned? A. We always keep a very small reserve supjply 
of subpoenas signed by me on hand, so if I should! b(‘ 
out of town, or something like that, the chief | in- 

251 vestigator could contact me, and then he would hkv<‘ 

that signed subpoena. | 

Q. At the time that you executed this was it addressed 
to Robert E. Stripling or to Louis J. Russell? A. I ad¬ 
dressed Robert E. Stripling while we were in the meeting 
and told him to have a subpoena drawn up for Eugene 
Dennis. j 

Q. While you were at the meeting? No question abp^- 
that? A. Yes, but I want to add this: The meeting I a^n 
referring to is when this man Schmidt was on the standj. 

I 

i 

! 

I 

I 




204 


Q. I am speaking about the 26th of March. A. That 
is correct. 

Q. And that is the day that an attempt was made to 
serve Mr. Dennis? A. That is correct. 

Q. And you directed Mr. Stripling to prepare a sub¬ 
poena? A. That is correct. 

Q. I thought you said the subpoena was prepared five 
or six or nine days before? A. No; I signed the subpoena 
eight or nine days before. 

Mr. McCabe: I would like to ask the reporter to go 
back. My recollection is quite clear. I asked Mr. 
Thomas when the subpoena was prepared. He said he 
was not sure as to the date; five or six or seven 
252 days before. I asked him if he was quite sure that 
it was prepared before the date of the meeting. 

The Court: The jury will remember, and you may re¬ 
fresh their recollections when you sum up and get certified 
copies of the reporter’s transcript for that purpose. 

By Mr. McCabe: 

Q. Now, you say, Mr. Thomas, this subpoena, this white 
paper. Government Exhibit 9, was actually served upon 
Mr. Dennis? A. That is correct. 

Q. Is it customary to serve the original of a subpoena 
on a witness? A. Well, this original was served upon 
Mr. Dennis. 

Q. Was there any particular reason why in this par¬ 
ticular case the original was served and not the copy.' 
A. Both are signed by me. 

Q. Why was the original served? A. I did not say 
that the copy was not served. 

Q. Will you say now that it was served? A. I say no; 
I am not saying anything about the copy. I said that 
I saw the white subpoena served. He could have kept 
the red one under the white one, as far as I could see. 

Q. Mr. Thomas, this subpoena, I think you have testi¬ 
fied, was served by Mr. Stripling on Mr. Dennis imme- 



diately before the adjournment of the session |of 

253 your committee? A. At which Mr. Dennis was t^e 

witness, that is correct. I 

Q. That was on the 26th? A. That is correct. I 
Q. I think you testified that you saw Mr. Stripling ser^e 
the subpoena, that Mr. Stripling reported to you th^t 
he had served it, and that you then adjourned the meeting? 
A. That is correct. [ 

Q. No question about that? A. That is correct. | 

Q. Did you receive from Mr. Dennis a letter explaini^ig 
his non-appearance at the meeting of April 9, 1947? { 

Mr. Fihelly: We object, Your Honor. It is the sai^e 
matter that Your Honor ruled on this morning. I 
The Court: That same letter? | 

Mr. Fihelly: The same letter. I 

Mr. McCabe: Yes, that same letter. ! 

The Court: I will let him answer yes or no. That [is 
all his question contemplates so far. | 

The Witness: That letter was mailed by Mr. Dennis (j)n 
April 8, as I recall; is it not? 

I 

By Mr. McCabe: [ 

Q. Yes, it is under April 8. A. And it arrived in Wasji- 
ington April 9. j 

254 Q. I will show you what has been marked for 
identification as Defendant’s Exhibit 1. I do npt 

know whether this is a carbon copy or not (handing la 
document to the witness). A. I know that one. This let¬ 
ter arrived in Washington on April 9. I arrived in Wash¬ 
ington from my home in Allendale, New Jersey, the morji- 
ing of April 9. I came down on the midnight traiti. 
I was taken ill on the way and went up to my home hef.' 
in Washington, D. C., and consequently did not attend thiu 

meeting, nor did I see that letter. I 

1 

Q. Did you ever see the letter? A. I might have se^n 
it since; I don’t recall. | 
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By the Court: 

Q. What is the answer^? A. I might have seen it since; 
I don’t recall. 

By Mr. McCabe: 

Q. Well, you stated to me that you were familiar wit:, 
the letter when I handed it to you now. A. Oh, yes, I am 
very familiar. It has been in the press. It is the same 
statement he gave to the press, and the members of 
committee have spoken about it. 

Q. Now, do you have the original letter? A. Do I have 
the original letter? 

Q. Yes. A. I will see. 

Yes; here is the original letter and the statement 
235 attached. Do you want the statement, too (pro¬ 
ducing document) ? 

Q. Not at the present time. Will you hold it availabif* 

Mr. McCabe: If the Court please, I should like now 
to offer this original letter- 

Mr. Fihelly: May this be stated at the bench? 

Mr. McCabe: I won’t go into the contents of the letter. 
I would like to offer or have this marked for identification 
in place of the copy which I offered before. I think this 
is on the letterhead of the Communist Party and is the best 
evidence, if Your Honor rules that it is admissible. 

The Court: I do not understand you. Are you offering 
it in evidence or arc you asking that it be marked foi- 
identification? 

Mr. McCabe: Well, for the present time, we are still in 
the Government’s case. I think I am restricted to having 
it marked for identification. 

The Court: I should think so. You are asking that it 
be substituted for Defendant’s Exhibit 1 for Identifica¬ 
tion, previously shown to the Court at the time I ruled 
this morning on these questions? 

Mr. McCabe: That is correct, Your Honor. 
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Mr. Fihelly: We object to that, Your Honor, becausb 
they are two different matters. One came into the comj- 
mittee. One came in addressed to the chairman of th^ 
committee. One has already been marked by Youjr 

256 Honor in connection with Your Honor’s ruling, and 
I think that should stay in the case. If he wants t(f) 

put in another, give it a different mark. I 

Mr. McCabe: I have no objection to the suggestion of 
my friend, and I therefore ask that this letter be marked|, 
consisting of 11 pages, under date of April 8, 1947, tof 
gether with the registry envelope, for identification. 

The Court: The next number, Mr. Clerk. Mark thet 
envelope “A”. 

(Documents referred to were marked Defendant’s Ex-! 
hibits 4 and 4-A for identification, respectively.) 

By Mr. McCabe: | 

Q. Now, Mr. Thomas, I believe you said you had alsoj 
with you a statement prepared by the defendant or sub-l 
mitted by the defendant; is that correct? A. Yes. I went] 
to the files the other day and got out this letter, and there i 
was attached to it a statement submitited by the defend-1 
ant, and this statement is dated April 8th, which was' 
given to the press, I think, on that date. ! 

Mr. McCabe: If Your Honor please, I will ask that this! 
be marked for identification. i 

The Court: Very well; give it the next number. ! 

I 

(Document referred to was marked Defendant’s Ex-! 
hibit 5 for identification.) i 

i 

By Mr. McCabe: ! 

257 Q. Mr. Thomas, did you transmit to Congress, j 

along with your other statements of the facts on j 

which you based your request, that Congress refer the | 
matter of the alleged contempt of Mr. Dennis to the j 

Attorney General- A. That is correct. 

Q. Did you submit along with that report- : 
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Mr. Fihelly: To the United States Attorney. 

Mr. McCabe: To the United States Attorney for the 
District of Columbia; that is correct. 

By Mr. McCabe: 

Q. Did you submit along with that report Mr. Dennis’ 
letter? A. I do not recall having done that. I do not 
recall having done that. 

Q. Will you think just a moment? A. I am thinking. 
I do not recall. 

Q. Would you say that you did not report it? A. You 
want to remember the letter arrived and I was not active 
on the committee. I was ill at that time. So I know 
very little about the letter. 

Q. Well, I will refer to Government’s Exhibit No. 7, 
under date of April 10, 1947, which sets forth that Mr. 
Thomas of New Jersey, from the Committee on Un-Amer¬ 
ican Activities, submitted the following report citing 
Eugene Dennis, also known as Francis Waldron. 
258 A. That is right. 

Q. Did you present that report on April 10? A. 
That is right. 

Q. In connection with that report, did you refer to the 
House of Representatives the letter of explanation which 
Mr. Dennis had submitted? A. No; I do not recall hav¬ 
ing done it, no. 

Q. Would you say that you did not do it? A. I would 
say I do not recall having done it. 

Q. Would you say that you might have done it? A. My 
guess is that I did not do it. You would know it; you 
have got it right there. 

Q. And if this report which I, at any rate, agree is an 
accurate report, does not show the reference of the letter 
to Congress, would you say then that the letter was not 
referred to Congress? A. What was your question again? 

Mr. McCabe: Will you read it again? 

(The last question was read by the reporter.) 

The Witness: Yes. 



By Mr. McCabe: ! 

I 

Q. Was the statement which you produced here to4ay 
as made by Mr. Dennis referred to Congress? A. I do ijiot 
recall having referred it. i 

Q. And if it does not appear in this record of yc^ur 

259 report, you would say that you had not? A. Tl^at 

is correct. ! 

Q. Do you recall when George Sylvester Viereck vi'as 
subpoenaed by one of your predecessor committees I in 

August of 1938? I 

Mr. Fihelly: We object, Your Honor, as irrelevant ahd 
immaterial. i 

I 

The Court: Sustained. j 

By Mr. McCabe: | 

Q. Did Mr. Viereck appear before your committee jin 
response to a subpoena? | 

Mr. Fihelly: We object, if Your Honor please. 

The Court: Sustained. | 

Mr. McCabe: Will Your Honor grant me an exception? 

By Mr. McCabe: | 

Q. Was Mr. Viereck ever cited for contempt? j 

Mr. Fihelly: We object, if Your Honor please. It l^as 
nothing to do with the issue in this case. I 

^ I 

The Court: Sustained. I 

Mr. McCabe: Will Your Honor grant me an exceptiojn? 
The Court: Yes. j 

Mr. McCabe: Your Honor, I do not want to press tjie 

issue unduly- | 

Mr. Fihelly: Do you want to make an offer at the bencih, 

j ' 

if it is along the same lines? 

260 Mr. McCabe: It is simply along the same lii|es 
with reference to three other persons. 

The Court: Suppose you come to the bench, so yo^r 
record will be complete. 

(Counsel for both sides approached the bench, and tlie 
following occurred:) I 
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Mr. McCabe: With reference to Viereck, I might as well 
complete what I was going to say. I propose to ask him 
whether or not he is aware of the fact that shortly after 
a subpoena was served on Mr. Viereck, Mr. Viereck went 
over to Germany to transact certain business with Mr. 
Hitler. I propose to ask him whether he ever prosecuted 
Viereck for contempt. I propose to ask him whether or not 
he is aware that Mr. Viereck was subsequently sent to jail 
on other charges. 

I propose to ask him if he recalled a man named William 
Dudley Pelley; whether Mr. Pellcy was subpoenaed in the 
summer of 1939; whether he ever proceeded against Mr. 
Pelley for failure to appear before the committee; and 
whether, w’hen Mr. Pelley finally appeared in January or 
February, 1940, he raised any question with Mr. Pelley 
about Mr. Pelley’s ignoring the subpoena; that Mr. Pelley 
was subsequently convicted for sedition. 

I propose to ask him whether he recalls that Edwin 
James Smythe ignored his subpoena. Mr. Smythe was head 
of the Protestant War ^’^eterans of the United States 
261 and was subpoenaed, I believe, on July 4, 1941. I 
propose to ask him whether Mr. Smythe was ever 
prosecuted for ignoring the subpoena. 

I think that is all there is. 

Mr. Fihelly: The Government objects to each and all of 
the questions. Your Honor. 

The Court: Objection sustained. Exception noted. 

(Counsel resumed their places at the trial table, and 
the following occurred:) 

By Mr. McCabe: 

Q. Mr. Thomas, do you recall addressing the eighteenth 
annual meeting of the Allied Patriotic Societies, Incorpo¬ 
rated, at the Hotel Commodore in New York? 

Mr. Fihelly: When? 

Mr. McCabe: December 12 or 11, 1939. 
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Mr. Fihelly: We object, if Your Honor please. It jhas 
nothing to do with the issues in this case. j 

The Court: That is a preliminary question. He b^^n 
answer it yes or no. j 

The Witness: I remember addressing some organiza¬ 
tion in the Commodore Hotel about that time. i 

1 

By Mr. McCabe: | 

Q. Do you recall saying there- 

Mr. Fihelly: Just a moment. I object to anything t^iat 
was said there. It has nothing to do with the is^ue 
262 in this case. i 

Mr. McCabe: I think it goes to the credibility^ of 
this witness with respect to some of the things he said i to¬ 
day about subversive activities. I 

The Court: I will have to hear the question befor^ I 
can rule on it. j 

Mr. Fihelly: May it be offered at the bench, Ybur 
Honor? j 

The Court: Very well. 

I 

(Counsel for both sides approacl.ed the bench, and ihe 
following occurred:) | 

Mr. McCabe: The question is. Do you recall saying j at 
that time that Bunds, Silver Shirts, White Camelias, ajnd 
other anti-Jewish organizations are not to be worried 
about? 

The Court: Do you object? 

;Mr. Fihelly: I object. i 

The Court: I sustain the objection. 

Mr. McCabe: I was going to ask: Do you remember 
making a speech over the Columbia Broadcasting Systfem 
on June 9, 1940—and in order to avoid the duplication i of 
questions, I will put it all in one question, so the objection 
can be made—in which you said: | 

“The Fifth Column in the United States has flourisljed 
under New Deal rule. * * * In some respects it is synony¬ 
mous to the New Deal, so the surest way of removing 
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the Fifth Column from our shores is to remove the 

263 New Deal from the seat of Government. We must 
do this if we hope to rebuild our Army and Navy 

to the proper level”? 

Mr. Fihelly: We object to it, Your Honor. 

The Court: The objection will be sustained. Excep¬ 
tion noted. 

(Counsel resumed their places at the trial table, and the 
following occurred:) 

264 Q. Do you recall, Mr. Thomas, when Fritz Kuhn, the 
leader of the Bund in the United States, spoke in 

glowing terms of the Dies Committee of which you were 
a member? 

Mr. Fihelly: If the Court please, we object to the ques¬ 
tion, irrelevant and immaterial. 

The Court: Objection sustained. 

Mr. McCabe: Your Honor will grant me an exception? 
By Mr. McCabe: 

Q. Do you recall when Mr. Rankin, one of your col¬ 
leagues, stated, I believe before Congress- 

Mr. Fihelly (interposing): If Your Honor please, I 
think they are following statements along this line that 
we just had at the bench, and he ought to offer them to 
the Court because he knows as a lawyer that they are not 
evidence in any event, and in all fairness they ought to be 
stated at the bench. 

Mr. McCabe: This goes directly- 

Mr. Fihelly: Yes, it goes directly to the issues in the 
case. 

Mr. McCabe: I take it, Mr. Fihelly, you are unduly 
alarmed at what I was about to say. 

Mr. Fihelly: I take it you were going to be consistent. 

By Mr. McCabe: 

Q. I take it that the committee is a grand jury? 

Mr. Fihelly: We object to the question, irrele- 

265 vant and immaterial. 





Tlie Court: Objection sustained. I 

Mr. McCabe: That is all, we offer it as showing it | as 
an investigating committee it is not within the purviewj of 
the House committee. That was the sole purpose of tl^at. 

By Mr. McCabe: | 

i 

Q. Mr. Thomas, you testified regarding the personnel! of 
your committee. I believe you identified documents settijng 
forth that personnel. I 

Has your committee ever taken any steps to consi(ier 
the right of Mr. Rankin, in view of his election, allegec^ly 
in violation of the Fourteenth Amendment to the Consti¬ 
tution, to sit as a member of the committee? j 

Mr. Fihelly: We object as irrelevant and immaterial, 
and I think the question is highly improper in view I of 
Your Honor’s ruling this morning on defense numbeif 1 
document. j 

The Court: If you will finish the question I will rhle 
on it. I 

Mr. McCabe: I had finished the question. I 

The Court: Objection sustained. | 

Mr.McCabe: Will Your Honor grant me an exception? 
Will Your Honor indulge me just a minute? I am pretty 
nearly through; there may be a couple of other things} 

By Mr. McCabe: | 

Q. Mr. Thomas, among the names contained in ycjur 

files of persons suspected of subversive activities 

266 do you have the names of Eleanor Roosevelt-} 

Mr. Fihelly: Just a minute. j 

Bv Mr. McCabe: I 

I 

Q. Harold Ickes- I 

Mr. Fihelly: Just a minute. I 

The Court: You have gone far enough on that. | 
Mr. Fihelly: I think that anything further ought to | be 
made at the bench and not offered like that. 

The Court: You are objecting to that? 


214 


Mr. Fihelly; I am objecting to it and say it is highly 
improper. 

Mr. McCabe: I should like to make my offer. 

The Court: You may come to the bench. 

(Counsel for both sides approached the bench and the 
following occurred:) 

The Court: Now, you may finish your question. 

Mr. McCabe: This witness has testified as to his defi¬ 
nitions of un-Americanism, and so forth, and I propose to 
ask him whether or not he had, and has, in his files a 
person suspected of subversive or un-American activities, 
a person named Henry Agard Wallace, former Vice Presi¬ 
dent of the United States; 

The name of Archibald McLeish, former Librarian of 
Congress; 

267 The name of John Dewey, president emeritus of 
philosophy at Columbia University; 

The name of Francis J. McConnell; 

The name of Harlow Shaply, professor of science at 
Harvard University; 

The name of Albert Eistein, scientist and physicist; 

The name of Chester Bowles, former Administrator of 
the Ofiice of Price Administration; 

The name of David Lilienthal, now Chairman of the 
Atomic Control Commission; 

The name of Edward Warren, Chief of the United States 
Conciliation Service; 

The name of Elmer Benson, former Governor of the 
State of Minnesota; 

The name of Culbert Wilson, former Governor of the 
State of California; 

The name of Sheridan Downey, United States Senator 
from California; 

The name of Frances Perkins, former Secretary of 
Labor, now Chairman of the Civil Service Commission; 

The name of Paul Robeson; 

The name of Upton Sinclair, the American novelist; 





The name of Leon Henderson, former Administrator of 

the OPA. j 

I have already asked about Eleanor Roosevplt 

268 and Harold Ickes, I believe. I 

I want to ask him if the name of Shirley Temp|[e, 
the motion picture actress, is in his files; the name |of 
Charles Chaplin, and I then propose to ask him whetbjer 
or not his committee has pursued a practice of interveni^ig 
in labor disputes by calling meetings concerning certain 
unions at a time when those unions were engaged jin 
hearings before the National Labor Relations Board i^n- 
volving their right to represent workers at the plants in¬ 
volved. j 

I propose to ask him whether or not at the time that 
Elmer Benson was candidate for Governor, against Har¬ 
old Stassen he did not call meetings of his committee and 
publicize various actions of Elmer Benson, and criticijje 
them as sjunpathetic to the Communist Party just pri(j)r 
to the election, and I propose to ask him whether or nbt 
at the time that Governor Murphy of the State of Miclji- 
gan was a candidate for reelection, I believe it "was (!)f 
Governor, I haven’t the material before me, he did not 
publicize certain testimony before the then committed, 
the predecessor committee, accusing Murphy of having co]|i- 
sulted with communists during sit-down strikes in Detroijt. 

I propose to pursue that general line of questioning 
with regard to the activities of the committee to show thjjit 
their real purpose was to introduce questions in so-callt|d 
progressive affairs. 

Mr. Fihelly: We object to each and all of tt(e 

269 questions on the ground that it is immaterial anjd 

irrelevant. I 

The Court: The objection is sustained. ! 

Mr. McCabe: Exception. ' 

I think that that is pretty well covered here anyway!; 
I think we are through. j 

The Court: You can consult with vour associates, i 
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(Counsel returned to the trial table and the following 
occurred:) 

The Court: Resume the stand, Mr. Thomas. 

(The witness resumed the witness stand.) 

Mr. McCabe: If Your Honor please, I think I have com¬ 
pleted my cross examination of this witness. It may be 
that under certain developments in the case we should 
like to call Mr. Thomas as a witness for the defense, and 
I take the liberty of assuming that ]\Ir. Thomas will try 
to adjust his business to accommodate us. 

The Witness: I will be very glad to. 

Mr. Fihelly: I have only two questions, if Your Honor 
please, on redirect examination. 

Redirect examination. 

By Mr. Fihelly: 

Q. The first question, Mr. Thomas; you mentioned the 
subpoena which was served on the defendant was made 
out during the testimony of a witness named Smith or 
Schmidt ? A. Schmidt. 

270 Q. And at what stage of the hearing was it on 
March 26 he started to testify? A. He started to 
testify about 10 o’clock in the morning. 

Q. Was it before or after Dennis? A. Before. 

Q. Was it just before? A. Just before. 

Q. Another question with reference to the use of your 
mother’s name; will you explain to the jury the situation 
under which that change occurred? A. Well, my mother’s 
name was Georgianna Thomas, and my father was John 
Parnell Feeney. 

^ly father died when I was nine or ten years of age. 
From that time on I was brought up by my widowed 
mother, Georgianna Thomas. I knew only—^we moved 
away then, she couldn’t afford to live in the city and 
we moved out in the country. I got to know only my 
mother’s family, or rather I was brought up by my 




widowed mother and her sister. I got to know only tl^e 
Thomas side of the family, and I suppose over a period 
of time they influenced me as a boy to take the narcie, 
their name, so that I would help perpetuate their familjy. 
I went to war, and while I was at war over in France in 
the trenches I thought a lot about it. j 

Mr. McCabe: While we are interested in this pejr- 
sonal history, I do not think there is any irji- 
271 plication as to whether or not Mr. Thomas hhd 
used another name. j 

Mr. Fihelly: Why did you ask him then? i 

Mr. McCabe: He had asked about other names of wit¬ 
nesses. j 

Mr. Fihelly: I thought so. | 

The Court: I think he may explain. I do not kno^v 
that he needs to go into any great detail. i 

The Witness: So then I came back from the war wiih 
my mind fully make up to take my mother’s name, and 
so I went to a lawyer in New York named Charles Calji- 
well, who went to court with a petition in White Plainjs, 
Westchester County, and the court permitted me to talje 
my mother’s maiden name of Thomas. I 

Mr. Fihelly: That is all. | 

I 

Recross examination. I 

! 

By Mr. McCabe: j 

I 

Q. What business were you in, Mr. Thomas, at the time 
you changed your name? A. If I was in any business it 
was just after the war and wasn’t too much of a businesL 
I started in as a bond salesman for Kuntz Brothers at 
$12.50 a week. It wasn’t much of a business. | 

Mr. McCabe: That is all. j 

The Court: You are excused. I 
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275 Robert E. Stripling 

was called as a witness and, being first duly sworn, was 
examined and testified as follows: 

Direct examination. 

By Mr. Pibelly: 

Q. Mr. Stripling, will you state your full name for the 
record, sir? A. Robert E. Stripling, S-t-r-i-p-l-i-n-g. 

Q. What is your occupation at this time and what has 
it been during this year 1947? A. I am the clerk and 
chief investigator of the Committee on Un-American Ac¬ 
tivities, U. S. House of Representatives. 

Q. And were you present at the meeting of that com¬ 
mittee which was held in its chambers in the District of 
Columbia on March 26 of this year? A. I was. 

Q. Did you see there that day a man named Eugene 
Dennis? A. I did. 

Q. Do you see him in the courtroom, Mr. Stripling? 
A. Yes, I do. 

Q. Will you point him out, sir? A. Mr. Dennis 

276 is sitting by Mr. Brodsky and Mr. McCabe, in the 
brown striped suit. 

Mr. Fihelly: May the record show the defendant has 
been identified, may it please Your Honor? 

The Court: Yes. 

By Mr. Fihelly: 

Q. Will you state to His Honor and the members of the 
jury just what took place in connection with this meeting 
while you and Mr. Dennis were at that committee meeting 
on March 26? A. Mr. Dennis was called as the next wit¬ 
ness by the chairman of the committee, Mr. Thomas, at 
approximately 11:30. Mr. Dennis approached the witness 
stand, was sworn- 

Q. By whom? A. By the chairman. 

He was then seated, and the chairman directed me to 
begin the examination. 




I asked Mr. Dennis to state his name for the record.: 
He replied, “Eugene Dennis.” I 

I asked him then to state his name for the record. ! 
He replied, “Eugene Dennis.” j 

I asked him if that was his full name or his real name. 
Whereupon Mr. Dennis stated that he was there ^s 
Eugene Dennis and that he would testify under the nanle 
of Eugene Dennis. I 

277 As I recall, the chairman then asked Mr. Dennis 
to state his name. 

Through an exchange of questions on the part of tl|ie 
chairman and other members of the committee, which j I 
will say lasted for five minutes, Mr. Dennis refused io 
state- 

Mr. McCabe: That is objected to. Your Honor. i 
The Court: Sustained. ! 


By Mr. Fihelly: ! 

I 

Q. Did he during that five minutes state his name? 

The only name that Dennis stated was that of Eugerje 
Dennis. 1 

Q. How many times do you recall that Mr. Thomas 
asked him to state his name, or questions of that sub¬ 
stance? A. I would say five or six. 

Q. Did any other member of the committee question 
him with respect to what his real name was? A. Yes. 

Mr. McCabe: That is objected to as calling for a coiji- 
clusion as to the definition of a real name. I 

I 

The Court: Sustained. 


By Mr. Fihelly: 


Q. Did any member of the committee ask him unddr 
what name he was born? A. Yes; yes; Congressman J. 
Hardin Peterson, of Florida, member of the committed, 
asked him. 

I 

278 Q. Did the defendant Mr. Dennis answer tha[t 
question propounded by Mr. Peterson, a member 
of the committee? A. He did not. I 
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Q. Did lie give any name to any of the three of you who 
questioned him, other than Dennis? A. No, sir. 

Q. What happened after that, if you recall, in connec¬ 
tion with this case and its general subject matter, Mr. 
Stripling while the defendant was there? A. I then—The 
chairman asked me if I had any further questions. 

I asked Mr. Dennis when and where he was born. 

Mr. Dennis refused to answer that question. 

The chairman then explained to him that the commit¬ 
tee would be glad to hear him, to give him the two hours 
which he had requested, but that he must cooperate with 
the committee. 

I explained to the committee that it was necessary that 
we know the real name of the witness, that he be identified. 

Since he did not identify himself, the chairman then 
directed me to serve a subpoena upon ^Mr. Dennis. 

Q. Did you serve a subpoena on Mr. Dennis A. I did. 

Q. Just tell His Honor and the members of the jury 
what you did in that connection. A. As I recall, 
279 the chairman asked Mr. Dennis again to state his 
name. 

Mr. Dennis replied something to the effect, “My hair is 
brown, my eyes are blue,” and when he said that, the 
chairman says, “That will be all. Serve a subpoena upon 
this man.” 

Whereupon I stepped down from the bench where I was 
sitting and approached Mr. Dennis to serve the subpoena. 

Q. I show you Government 9, which has been admitted 
in evidence, and ask you to look at that and state whether 
you have ever seen it before, ^Nfr. Stripling (handing a 
document to the witness). A. Yes, I have. 

Q. When and where did you first see that, sir? A. On 
March 26. 

Q. Is that the paper that you served on Mr. Dennis? 
A. It is. 

Q. jSTow, tell His Honor and the members of the jury, 
from the time that you started down to approach Mr. Den- 



nis, everything that you did in connection with serviijig 
that paper on the defendant. A. Upon direction of tike 
chairman to serve the subpoena, I stepped down and ajp- 
proached Mr. Dennis. 

As I was about five feet away from Mr. Dennis, ]\ljr. 
Dennis stood up and he said, “In the name of the Ameij*i- 
can people, I hold this committee in contempt.” j 

I walked up to Mr. Dennis and handed him tlijis 

280 subpoena, held it in front of him. 

I said, “Mr. Dennis, I have a subpoena here f|)r 
you to appear on April 9.” 

Mr. Dennis turned his head to the right and said, “Wh^t 
the hell is that?” 

I repeated, “I have a subpoena here for you, Mr. Den¬ 
nis,” holding it out. 

Mr. Dennis sought to ignore me. 

Mr. McCabe: That is objected to. 

The Court: Sustained. It will be srticken. 

Mr. Fihelly: No objection to that. 

By Mr. Fihelly: 

Q. Just what he did; no conclusion, Mr. Stripling. 

I again said to Mr. Dennis, “I have a subpoena here fbr 
you.” 

I asked him to take it. 

Then I directed myself to the chair, the chairman pf 
the committee, and I said, “Mr. Chairman, I would li^e 
for the record to show that this witness is being served 
with a subpoena.” 

The Chairman says, “The record will so show.” | 

Mr. Dennis had folded his arms. Whereupon I laid tiie 
subpoena upon his arms. He turned and walked away frop 
the witness stand with the subpoena on his arms. j 

Q. Will you just lay the subpoena down and shojw 
the jury in what manner the defendant had folded 

281 his arms when you laid the subpoena on his arm^? 
A. As I recall, it was something like this (indicat¬ 
ing)* 
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Q. AVill you hold your arms there? And it was in that 
position that you laid the subpoena on his arms; is that 
right? A. That is right. 

Q. Did you lay it on in such a way that it remained 
there, or did it slide off to the floor? A. It remained on 
him arms while he was standing, and as he walked away 
and as I last saw him, he had the subpoena on his arms. 

Q. Was there a man named iMr. Xellor present at the 
committee hearings on that day? 

Mr. McCabe: Objected to as irrelevant. 

The Court: I sustain the objection on the ground that 
it is leading. You may ask who was present. 

By Mr. Fihelly: 

Q. AVhat members of the press do you recall were pres¬ 
ent at the committee meeting on this particular day, if you 
recall any of them, Mr. Stripling? A. Yes, I recall some. 
There were, I would say, fifty members of the press pres¬ 
ent, however. I can’t recall some of them. 

Q. Will you mention some of the names you recall? 
282 A. ^Ir. Ed Xellor, of the Xew York Sun, was pres¬ 
ent, Mr. Douglas Cornell, of the Associated Press 
was present, Mr. Tony Demma, assistant superintendent 
of the House Press Gallery was present. 

Q. But there were a large number of others present? A. 
Yes, 

Q. You are sure of those that you mentioned were pres¬ 
ent? A. Yes, I am sure. 

Q. Xow, after the subpoena was served on Mr. Dennis 
when did you see it again, Mr. Stripling? A, I saw the 
subpoena again about, I would say, three or four minutes 
later. 

Q. Where was that? Just where was the subpoena when 
you saw it? A. The subpoena was on a table in the com¬ 
mittee room, being examined by members of the press. 

Q. Did you later receive that subpoena from one of the 
members of the press? A. I later received this subpoena 


oo*** * 

t 

i 

I 

from the assistant superintendent of the House Prejss 
Gallery, Mr. Tony Demma. j 

Q. Now, I show you Government 10 for identification aijid 
ask you to look at that and state whether or not you haVe 
ever seen that before (handing a document to the wit¬ 
ness). 

Mr. McCabe: That is objected to. Your Honor, inas¬ 
much as the admission of that has been r^- 

283 fused. | 

Mr. Fihelly: It has not. I 

The Court: It was refused on the evidence so fat, 
yes. I 

Mr. Fihelly: At that time, yes. j 

Mr. McCabe: Will Your Honor grant me an excejj)- 
tion? I 

Mr. Fihelly: In fact. Your Honor said there may be 
later witnesses. I told Your Honor there could be. I 
The Court: Of course, the only question is whether he 
has ever seen it before. I overrule your objection to thai. 
Mr. McCabe: I see. ] 

The Court: If you have an objection to the next question 
which I suspect will be forthcoming, you may do so, so 
your record will be clear. i 

Mr. McCabe: Yes, sir. ! 

The Witness: I have seen this, yes, sir. | 

By Mr. Fihelly: i 

Q. When and where did you first see that, sir? A. 1 
first saw this subpoena on March 26. j 

Q. Now, I call your attention to the writing which apj- 
pears on the back of this subpoena. Whose writing is that^ 
sir? A. That is my own writing. j 

Q. When did you put that writing on there, Mr. Stripj 
ling? A. At approximately 11:40 or 11:45 on March 26. i 
Q. With respect to the service of Government 9, di4 

284 you put that writing on before or after this paper; 
Exhibit 9, was served? A. I put it on after thii^ 

paper was served. i 
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Q. State whether or not the writing on 10 refers to the 
service of 9. A. It does. 

Mr. Fihelly: We offer this in evidence, if Your Honor 
please. 

Mr. McCabe: It is objected to. 

The Court: On what ground? 

Mr. McCabe: On the ground that the paper handed up 
is a copy of the subpoena alleged to have been served on 
this defendant; bears on its face evidence that it is not 
a copy of the subpoena. A simple comparison of the al¬ 
leged copy with the alleged original shows discrepancies 
which render it inadmissible as a copy of the subpoena 
served. 

The Court: He has not said it was a copy. 

Mr. McCabe: Does Your Honor overrule my objection 
on the ground that I am not permitted to use, in arguing 
against the admission of the paper, the title of the ex¬ 
hibit as printed? 

The Court: I have not ruled at all. I am asking you 
what your objections are. 

Mr. McCabe: All right. Now, my first objection is that 
this paper, which bears on it a title called “Copy”— 
285 Exhibit 9 bears on it—Do you have it, Mr. Fihelly? 

Mr. Fihelly: Right here (handing a document to 
Mr. McCabe). 

Mr. McCabe: —bears on it, in the place where on Ex¬ 
hibit 10 the word “Copy” appears, the word “Original.” 

Apart from that the printed matter on Exhibit 9 is a 
reproduction of the printed matter on Exhibit 10. 

Now, I say that when an exhibit is offered and bears 
upon the exhibit a certain title, I am entitled to call the 
attention of the Court that what purports, by the Govern¬ 
ment’s own statement, to be a copy of another exhibit is 
not a copy, and therefore it is inadmissible in evidence. 

The Court: May I see it? The clerk will hand it up 
to me. 

(A document was handed to the Court.) 



The Court: What do you have to say, Mr. Fihelly? | 

Mr. Fihelly: I say that the argument he is making is 
an argument he can address to the jury, if he wants! to. 
The original, 9, the white paper, w^as served. The plink 
paper is only a return, we will show, made by Mr. St|*ip- 
ling, showing that the original of that particular subpoena 
had been served. | 

The Court: Well, Exhibit No. 10 for identification,! so 
far as I have heard the evidence, has never been brought 
home to this defendant. He has never seen it. He |has 
never been examined on it. I cannot see that it is lad- 
missible against him, unless you claim it is a pub- 
286 lie property kept in the due course of business. ! 

Mr. Fihelly: I do so claim—a regular return m^de 
by the committee, made by this investigator. | 

The Court: I had not heard that. ! 

Mr. Fihelly: I thought it was one of those res ipsa 
loquitur things. Your Honor. I thought it spoke for itself, 
because of the seal. We do have in evidence that ^Ir. 
Thomas, as chairman, directed him to serve it, and I ^Vill 
bring out, if it has not already been brought out, that pjur- 
suant to the direction, he made that return on the pfnk 
copy. 

The Court: I think the shop book statute requires that 
it be made in the usual course of business and that it \lvas 
pursuant to proper authority. Those things have not b^n 
brought out, unless I missed something in the testimony. 
Mr. Fihelly: I think Your Honor is right in that. | 
The Court: All right. I 

Mr. McCabe: Then the offer is withdrawn temporarily, 
I assume? | 

The Court: Temporarily. | 

Mr. Fihelly: That is right. T am going to ask furtjier 
questions on it and lay the proper foundation. 

By Mr. Fihelly: 

Q. With respect to subpoenas which have been serled 
by you during 1947 and the life of this present Comnjiit- 
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tee on Un-American Activities, state whether or not 

287 it had been your custom to serve the original on the 
witnesses. A. I always serve the white copy or the 

original. 

Q. And what, if anything, was done in the manner of 
making a return as to the service of the white? A. The 
return is made on the pink copy. 

Q. Had that always been the custom during 1947 and the 
life of this committee? A. That has always been my 
custom. 

Q. I show you this Government 10 and ask you whether 
you made that return on 9 in the regular course of your 
business as chief investigator of the committee, pursuant 
to request of the chairman to make a service of number 9 
(handing a document to the witness). A. I did. 

Mr. Fihelly: We renew our offer, if Your Honor please. 
The Court: Do you still object to this? 

Mr. McCabe: No; I have no objection. 

The Court: It will be received. 

(Government Exhibit 10 for identification was received 
in evidence.) 

Mr. Fihelly: May it be read to the jury, if Your Honor 
please? 

Government 10, ladies and gentlemen of the jury: 

“Copy, by authority of the House of Representatives 
of the Congress of the United States of America, 

288 to Robert E. Stripling. You are hereby commanded 
to summon Eugene Dennis, also known as Francis 

Waldron, General Secretary, Communist Party of the 
United States, to be and appear before the Un-American 
Activities Committee of the House of Representatives of 
the United States of which the Honorable J. Parnell 
Thomas is chairman, in their chamber in the City of 
Washington, on the 9th day of April, 1947, at the hour 
of 10 a. m., then and there to testify touching matters of 





inquiry committed to said committee; and he is not to 
depart without leave of said committee. 

“Herein fail not, and make return of this summons. 
“Witness my hand and the seal of the House of Repre¬ 
sentatives of the United States, at the City of Washing¬ 
ton, this 26th day of March, 1947. 

“Attest”—no name—“Clerk.” Seal of the House. ^‘.J. 
Parnell Thomas, Chairman.” ! 

On the back of the subpoena appears: ! 

“Copy, subpoena for”—and in longhand, in ink— 
“Eugene Dennis, also known as Francis Waldron.” A 
form, and typed, “Before the Committee on the”—in lopg- 
hand—“Un-American Activities, U. S. House of Rei|re- 
sentatives. Served”—this is a blank form—“at llj:35 
a. m., March 26, 1947, in the committee’s chambers, in 
Washington, D. C. Robert E. Stripling, chief invegti- 
gator. Committee on Un-American .Activities” 
289 (handing a document to the jury). j 

Mr. McCabe: I ask Your Honor that the jijiry 
be cautioned at this time that this is a physical exhibit 
and its evidential quality is restricted to the fact that lilr. 
Stripling wrote that on there and is of itself no evidence 
that he performed the acts or made service which he Ijias 
stated he made. i 

He has put on that exhibit a conclusion that he served 
the defendant. Now, I ask that the jury be cautioned that 
that in itself is no evidence that he did serve the defendant. 

The Court: You mean that you feel that “serve” i^ a 
word of art; is that it? i 

Mr. McCabe: Yes, and a conclusion. 

, The Court: I prefer that you bring that up, if you v^ill, 
by appropriate prayer. I think it would be confusing! at 
this time to instruct the jury on that point. | 

Mr. McCabe: Will Your Honor grant me an exception? 
The Court: Yes. 
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By Mr. Fihelly: 

Q. Now, on March 26 do you recall whether or not there 
was a stenographer present taking down the proceedings? 
A. Yes, sir, there was. 

reporter? A. Yes; Mr. LaCharity, L-a-C-h-a-r-i-t-y. 

Q. And has he been in the witness room from time 

290 to time, if you know of your own personal knowl¬ 
edge? A. Yes; he was here Monday and Tuesday. 

Q. Prior to April 9 did you have occasion to send a wire 
to Mr. Dennis? A. Y"es, I did. 

Q. Will you fix the date and state whether or not that 
was at the instruction of anyone, and if so, whom? A. On 
April 7 I sent a wire to !Mr. Dennis upon direction of the 
chairman of the committee, Mr. Thomas. 

Q. I show you Government 11, which has been introduced 
in evidence and read to the .jury, and ask you whether that 
is a copy of the wire that you sent (handing a document 
to the witness). A. Yes, sir. 

Q. Now, getting down to April 9 of this year, was there 
a committee hearing of the Un-American Activities Com¬ 
mittee on that particular date? A. There was, yes. 

Q. Who presided at that meeting, if you recall? A. Hon¬ 
orable Karl E. Mundt. 

Q. Is he a Member of Congress? A. He is from South 
Dakota. 

Q. What State? A. South Dakota. 

Q. Was Mr. Thomas, the chairman, at any time 

291 there during that meeting, if you recall? A. He 
was not. 

Q. If not, do you recall where he was? 

Mr. McCabe: I object. 

Mr. Fihelly: I won’t press it, if you object, sir. I am 
sorry, sir. 

By Mr. Fihelly: 

Q. Was there a quorum present when that meeting 
started? A. There was. 
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I 
I 

Q. What happened after the meeting started in connec¬ 
tion with the subpoena which had been served, as ypu 
claim it was, on Mr. Dennis? A. Mr. Mundt, who v/|as 
presiding, asked that the first witness, Mr. Eugene Dennjs, 
come forward. Mr. Eugene Dennis’ name was called out. 
Mr. Dennis did not come forward. I then repeated ttie 
name of Eugene Dennis. j 

Q. Did Mr. Dennis appear at any time during that 
meeting? A. Mr. Dennis did not appear. j 

Q. Did he ever appear at any time before the Commit¬ 
tee on Un-American Activities after March 26? A. No, 
sir. 

Mr. Fihelly: May I just check my notes, Your Honor? j I 
think I have about everything. | 

By Mr. Fihelly: 

292 Q. With respect to tlie serving of the subpoena, 
state whether or not you had authority to serve si:^b- 
poenas, Mr. Stripling. | 

Mr. McCabe: That is objected to as calling for a conci¬ 
sion ; also as leading. ! 

The Court: W'hat about it, Mr. Fihelly? 

Mr. Fihelly: I say this. Your Honor: Resolution 601 itself 
savs that anvone can be served- i 

• I 

Mr. McCabe: That is in evidence. This witness certainlv 

i ^ 

cannot add anv authoritv to the resolution. 

* 

Bv Mr. Fihellv: i 

^ 1 

I 

Q. You were instructed by the chairman to serve t^ 
subpoena ? ; 

Mr. McCabe: That is objected to as leading. 

Mr. Fihelly: That is already in evidence. 

Mr. McCabe: Wliy bring it in again? | 

Mr. Fihelly: Well, I am sorry to hurt you, Mr. McCabe.| 
The Court: I will let you ask what instructions were 

• I 

given him by the chairman of the committee with reference 
to serving subpoenas or to appear. 1 
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Mr. Filielly: That is all I want, Your Honor, 

The Court: Very well. 

By Mr. Filielly: 

Q. What general instructions were given you by the 
chairman of this ccnumittee, ^Ii*. Thomas, with respect 

293 to serving subpoenas on witnesses who testify before 

the committee ? A. The resolution- 

The Court: No. 

By Mr. Fihelly: 

Q. No. Did you receive instructions from the chairman 
generally with respect to serving them ? A. I did. 

Q, What instructions did you receive, sir. A. The chair¬ 
man told me to serve a subpoena upon Mr. Eugene Dennis. 

Q. Had vou received similar instructions bv the chairman 
on other occasions? A. Not this particular chairman; 
no, sir. 

Q. Was that the custom ? For one of the investigators to 
receive instructions from the chairman or a member of 
the committee and to serve subpoenas? xV. It was, 

Q. Had that custom always been followed ? A. It had. 

Q. What matters were being considered by the Committee 
on Un-xVmerican Activities on April 9 of this year? A. The 
activities of the Communist Party of the United States. 

Q. Do you know, Mr. Stripling, whether or not 

294 there were sound movies taken in connection with the 
service of the subpoena on this defendant and other 

matters that took place during his testimony? 

Mr. McCabe: That is objected to, both as irrelevant and 
as leading. 

The Court: What is its relevancy, Mr. Fihelly? 

Mr, Fihelly: Its relevancy is it is another form of of cor¬ 
roborative proof to show that the defendant was served. 
You have a picture of it. You have what was said to him. 
The Court: Do you expect to offer that in evidence ? 

Mr. Fihelly: I am going to make a tender to the Court 
and to defense counsel that they know it is there, if it 
becomes pertinent in the case. 
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The Court: Overruled. ! 

■ Mr. Fihelly. I did not want to press it at this time, but 
to show that there is that available, if it is necessary. i 
AVill you read the last question ? 

The Reporter (reading): “Do you know, Mr. Stripling,| 
whether or not there were sound movies taken in connection j 
with the service of the subpoena on this defendant and other | 
matters that took place during his testimony?’’ j 

The AVitness: May I answer? j 

Bv Mr. Pihellv: | 

I 

Q. Yes. A. Yes, there wore. j 

29") Q. By what f)articula)' concern were they taken, if| 
you know, sir? A. Paramount Newsreel, Universal,j 
and I believe it was ^Movietone. Tliere were three dilTerentj 
cameras set up taking moving pictures of it. j 

Q. And particularly in connection with Paramount, havcj 
you seen the sound reel that they took at that particular! 
time? A. I have. 

Q. Is that available if the Court or jury needs it? A.i 
It is. I 

Mr. Fihelly: Your witness. i 

Cross Examination | 

I 

Bv Mr. McCabe: i 

*. . i 

Q. Mr. Stripling, how long have you been an employee otj 
the House Committee on Un-American Activities? A. Since! 
January 22, 1947. ! 

Q. How old arc you ? A. Thirty-four. | 

Q. AA’hat was your previous employment? A. I was ii[ 
the Army. j 

Q. For how long were you in the Army? ^V. Eighteeii 
months, six days. 

Q. As a matter of fact, you asked deferment from your 
Army service, didn’t you? I 

296 Mr. Fihelly: If Y'our Honor please, that is a blo\i' 
below the belt. That is highly improper. ' 

The Court: Do you think that affects his credibility? | 
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Mr. McCabe: If it tends to de.t?rade him, I think it can be 
asked, but he made the point of beinij: in the Army, and 1 
think I have a y)erfect rii^ht to ask him whether his bein" in 
the Army was not ai’ainst or over his efforts to avoid beine: 
in the Army. I think I liave a riirht to show that a man who 
■wraps a flag around him- 

The Court: He may answer the question. 

The Witness: I would like to ask to have the question 
repeated. 

The Court: Very well. 

Mr. McCabe: Will the stenographer read it? 

(The last question was read by tlie reporter.) 

The Witness: My em})loycr asked for my <leferment. 

By Mr. McCabe: 

(2- You finally went i]i the Army t A. I was in the Army. 

Q. And before that wliat was your employment? I was 
secretary and chief investigator of the Special Committee 
on Un-American Activities, U. S. House of Representatives. 

Q. Were you ever employed by the FBI? A. No, I was 
not. 

297 Q, Never in any capacity whatsoever? A. None 
whatsoever. 

Q. You say you first saw tliis subpoena on March 26, is 
that correct, and I am referring now to Government’s Ex¬ 
hibit 9 (handing a document to the witness) ? A. March 26, 
yes, sir. 

(J. Never seen that l)efore’ A. No, sir. 

Q. No question in your mind about that ? A. None what¬ 
soever, no, sir. 

Q. Who prepared it? A. Mr. Louis J. Russell. 

Q. Mr. Louis J. Russell prepared that? A. That is right, 
sir. 

Q. Do you know when he prepared it? A. Yes, I do. 

Q. When? A. I would say that it was approximately 
10:45 on the morning of March 26. 

Q. Ten forty-five on March 26? A. That is right. 





Q. So that if it were alleged that that subpoena was pro- 
pared five or six or ten days before ]\Iarcli 26, you would 
say that that was an incorrect statement, yould you? jl 
would. I 

298 Q, Xo question about that in your mind ! A. Nonj} 

whatsoever. j 

Q. Were you present when Mi-. Kussell preyiared it? j\!. 
Xo, sir, I was not. 

Q. I call your attention on (Tovernnient’s Exhibit 9 to till* 
fact that apparently originally after the word “to” in tlnjj 
<lirection it was addressed to Louis J. Lussell, and over 
that, in printed script, in ink, is the name Robert E. StripL 
ling. I ask you if you know who made that insertion oj- 
correction. A. Yes; Mr. Louis J. Russell. j 

Q. Do you know when he made it? .V. Yes. I 

Q. When? A. At about 11:32. i 

Q. And that was the morning of March 26? A. That is 
right. I 

Q. Do you know where he made it ? A. Yes. | 

Q. MTiere? A. He was seated beside me. i 

Q. This was during a session of the committee? A. That 
is right. 

Q. Xo question about that? A. I am sorry. I gave <i| 
wrong answer. j 

299 Q. Correct it, if you please. A. Yes, sir. Thd 
change in the name from Robert E. Stripling—1| 

mean from Louis J. Russell to Robert E. Stripling wasi 
made by Mr. Russell, I would say, at approximately llj 
o’clock and not 11:32, as I stated. j 

Bv the Court: | 

Q. Not when? A. Xot at 11 :32. 

Mr. McCabe: Xot at 11:32. 

By the Court: 

Q. Eleven o’clock and not at 11:32? A. That is right, j 
Bv Mr. McCabe: i 

• I 

(^. So that we will have these minutes in mind, you testi-[ 
fied with some exactness as to the hour and minute when! 
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Mr. McCabe: If it tends to degrade him, I think it can be 
asked, but he made the point of being in the Army, and 1 
think I have a perfect right to ask him whether his being in 
the Army was not against or over liis efforts to avoid being 
in the Army. I think I iiave a right to show that a man who 
wraps a Hag around him- 

The Court: He may answer the question. 

The Witness: I would like to ask to have the question 
repeated. 

The Court: Very well. 

Mr. McCabe: Will the stenographer read it? 

(The last question was read by tlie reporter.) 

The Witness: My emjdoyer asked for my deferment. 

By Mr. McCabe: 

Q. You finally went in tlie Army ? A. I was in the Army. 

Q. And before that wliat was your employment? I was 
secretary and chief investigator of tlie Special Committee 
on Un-American Activities, U. S. House of Kepresentatives. 

Q. Wei-e you ever employed by the FBI? A. No, I was 
not. 

297 Q. Never in any capacity wliatsoever? A. None 
whatsoever. 

Q. You say you first saw this subpoena on March 26, is 
that correct, and I am referring now to Government’s Ex¬ 
hibit 9 (handing a document to the witness) ? A. March 26, 
yes, sir. 

Q. Never seen that befoi’e? A. No, sir. 

Q. No question in your mind about that' A. None what¬ 
soever, no, sir. 

Q. Who prepared it? A. Mr. Louis J. Russell. 

Q. Mr. Louis J. Russell prepared that? A, That is right, 
sir. 

Q. Do you know when he prei)ared it? A. Yes, I do. 

Q. When? A. I would say that it was approximately 
10:45 on the morning of March 26. 

Q. Ten forty-five on Marcli 26 ? A. That is right. 
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Q. So that if it were alleged that that subpoena was pre¬ 
pared five or six or ten days before March 26, you woul<li 
sav that that was an incorrect statement, vould von? Il 
would, I 

298 Q. No question about that in your mind ? A. Nonp 
whatsoever. 

Q. Were you present when Mr. Russell prepared it I A. 
No, sir, I was not. 

Q. I call your attention on Government’s Exhibit 9 to tlnj 
fact that apparently originally after the word ‘Go” in tluj 
direction it was addressed to l>onis J. Russell, and ovev 
that, in printed script, in ink, is the name Robert E. Strip!- 
ling. I ask you if you know who made that insertion or 
correction. A. Yes; Mr. ]>ouis J. Russell. 

Q. Do you know when he made it? A. Yes. l 

Q, When? A. At about 11 :32. | 

Q. And that was the morning of March 26? A. That isi 
right. j 

Q. Do you know where he made it? A. Yes. I 

Q. AVliere? A. He was seated beside me. j 

Q. This was during a session of tlie committee? A. That, 
is right. 

Q. No question about that? A. 1 am sorry. I gave a 
wrong answer. 

299 Q. Correct it, if you please. A. Yes, sir. Thej 
change in the name from Robert E. Stripling—Ij 

mean from Louis J. Russell to Robert E. Stripling wasi 
made by Mr. Russell, I would say, at approximately llj 
o’clock and not 11:32, as I stated. 

By the Court: | 

Q. Not when? A. Not at 11:32. j 

Mr. McCabe: Not at 11:32. j 

[ 

By the Court: j 

Q. Eleven o’clock and not at 11:32? A. That is right. 1 

I 

By Mr. McCabe: j 

Q. So that we will have these minutes in mind, you testi- i 
fied with some exactness as to the hour and minute when! 
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you first handed the subpoena to Mr. Dennis? A. That is 
right, sir. 

Q. Now, what was that hour? A. It would have to be 
approximate. 

Q. Yes. We are not pinning you down to minutes. A. I 
stated I made the return at 11:3r). I could not be positive 
about that. 

Q. You wrote on Exhibit 10, the pink slip, and you made 
your return 11:35? A. That is right, sir. 

300 Q. Did you make the return on Exhibit 10, the pink 
slij), before Exhibit 9 had been delivered to you by 

one of the newspaper reporters ? A. Oh, yes. 

Q. Well, now, suppose you describe for us the sequence 
of events regarding that, starting at the time when you, as 
you testified, lay Exhibit 9, the original subx)oena, in Mr. 
Dennis’ arms. Now, right after that what did you do? A. I 
turned and walked back to my j)osition at the committee 
dais. 

Q. How far was that from where Mr. Dennis was stand¬ 
ing? A. I would say ten feet. 

Q. You turned your back to Mr. Dennis, walked away, and 
then what did you do ? A. I gathered up my papers. 

Q. Go ahead. What did you do then? A. And prepared 
to go into my office. 

Q. When did you first do anything with reference to Ex¬ 
hibit 10, the pink copy ? A. The pink copy—I sat down. As 
I went into my office, I sat down and wrote the return 
thereupon. 

Q. So that would be within three, four, five, or six min¬ 
utes, without pinning you down to time, but, nevertheless, 
that much time intervened between tlie time you handed it 
to Mr. Dennis, walked over, gathered your pax^ers, 

301 went to your office, and nothing intervened before 
you picked up Exhibit No. 10 and put on it the writing 

which now appears on it? A. Well, Mr. Dennis was to 
testify at 11:30. I assume—I approximate it—that the 
exchange of questions had taken about five minutes. I did 
not check my vratch, but I put on there 11:35, because I felt 


it was about five minutes from tlie time lie apjieared until jf 
served the subpoena on him. ' 

Q. Nothing else intervened to extend the timef Thajt 
is Vvhat I am driving at. A. Not that I recall. I 

Q. I am back again to the time when Mr. Russell wrott 
in “Robert E. Stripling’’ there in place of “i\lr Russell.’i’ 
Now, vdth reference to the time when you handed this tj) 
Mr. Dennis, when did Mr. Russcdl make this alteration f 
A. I believe I testified that it was about 11 o’clock that Mi| 
Russell made that alteration. j 

Q. And that was before Mr. Dennis had been called a.*^ 
a witness? A. That is right. | 

Q. In other words, a half hour, at less, before Mr!. 
Dennis had been called as a witness, at his own request, you 
had made up your mind to subpoena him for April 9; ii 
that correct? A. I had not made up my mind. f 

Q. Who had made up his mind, had Mr. Thomas | 
302 A. The chairman of the committee. [ 

Q. Now, when did Mr. Thomas first make knownj 
to you that he had made up his mind, before Mr. Dennis waij 
called, that he would subpoena Mr. Dennis to appear oii 
April 9? A. The chairman called me to his place at thq 
committee hearing room I would say approximately 10:45] 
Q. And that was during a session of the committee ? A] 
That is right. Mr. Schmidt was testif 3 dng, and he directed 
me to have a subpoena prepared for Mr. Dennis and foij 
me to serve that subpoena. | 

Q. Now, did you prepare this subpoena? A. I did not] 
Q. Did you see Mr. Russell prepare it ? A. I did not. | 
Q. When you first saw the subpoena was it precisely the! 
same condition as you see it now (handing a document tJ 
the witness)? No. “Robert E. Stripling,’’ which isj 

written in in longhand, did not appear upon it. j 

Q. I think you testified that Mr. Russell put that in?| 
A. That is right. | 

Q. At that time had it been signed by the chairman? A.| 
It had. [ 
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Q. In other w-'ords, after this had been signed by the 
chairman, did it have the seal of the committee on it? 

303 A. It had—not the committee. 

Mr. Fihelly: Seal of the House. 

By Mr. McCabe: 

Q. That is the seal of the House. And Mr. Russell in 
your presence made an alteration on it? A. That is right. 

Q. Did you have this paper—this precise physical paper 
—in your possession before the typewritten insertions were 
made on it ? A. Yes. 

Q. In other words, did you have a blank subpoena? A. 
Yes, I did. 

Q. Had it already been signed by the chairman? A. It 
had. 

Q. In other words, it was your custom to have in your 
possession subpoenas signed by the chairman directing 
either you or Mr. Russell to someone, blank, to be and 
appear before the—Would it be a blank or would Un-Amer¬ 
ican Activities be filled in? A. The copies of the sub¬ 
poenas signed by the chairman were prepared in the com¬ 
mittee offices, I w'ould say- 

Q. That is not responsive to my question, Mr. Stripling. 
A. I am sorry. 

Q. I am asking you whether or not these what we 

304 are calling blank subi)oenas, signed by the chairman, 
contained the words, ‘*To be and appear before the 

Un-American Activities Committee.” A. No. 

Q. That was not filled in. So that you had in your pos¬ 
session an original. Would you have the copy also? A. 
Yes, sir. 

Q. Were these carbon copies? Is the pink a carbon copy 
of the original? A. No, it is not. 

Q. Are they made up separately? A. You mean before 
it is made up? 

Q. Yes. A. No; it is printed. 

Q. I mean when the typewinting is put in. A. Yes. 
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Q. Do they ins(M’t the pink and the white in the jtype- 
writer together to make a carbon? A. That is true. 

Q. So that when you have these originals signed by the 
chairman, but blank as to the name of the person sub¬ 
poenaed, you then at the same time, or somebody on jyour 
committee, insert them in the typewriter and type ip the 
name of the person to be subpoenaed; is that correct[ A. 
That is right. | 

305 Q. And the committee before which lie is tb ap¬ 
pear? A. That is right. | 

Q. And also at that time is inserted the name of| Mr. 
Thomas as chairman, and the date and place of hearirjg; is 
that correct ? A. If the chairman directs it. | 

Q. Now, then, you say the subpoena which was madfe up, 
say, half an hour before Mr. Dennis was called, at his own 
request, for a meeting on March 26—Did that remain in 
your possession or Mr. Russell’s possession during the 
half hour? Am I right in saying a half hour? It was tnade 
up at 11 and Dennis appeared at 11:30 ? A. I did not .^ay it 
was made up at 11. 

Q. What did you say? A. I said 10:45, approximately. 

Q. Ten forty-five. During the time intervening bctiveen 
the making up and the filling in of this subpoena ami the 
service on Mr. Dennis that you have described, in Whose 
custody was this paper, this Exhibit No. 9 and 10? A. May 
I explain the physical setup? 

Q. Well, you make any explanation you wisli aftjer 1 
finish questioning you, but just for the present, I iliink 
my question is one which can be answered. A. Well, Mr. 
Russell was seated by me. Mr. Russell brought the sub¬ 
poena in. He had it in front of him. The subpoena 

306 was resting between Mr. Russell and I on the com¬ 
mittee bench, so to speak. 

Q. In the committee room or in the anteroom? A. No; in 
the committee room. The hearing was in progress. 

Q. Yes, and it remained there during the entire |tinie 
which was required for the preceding witness to complete 


his testimony and for Mr. Dennis to be called; is that 
correct ? A. That is true. 

Q. So that, as you testified, after this passage of words 
between Mr. Dennis and the committee regarding his 
name, and Mr. Thomas, I believe you said, serv'ed him with 
a subpoena- A. No, I did not say that. 

Q. What did you say? A. I did not say Mr. Thomas 
served him with a subpoena. 

Q. Perhaps I did not make myself clear. What I was 
trying to say was that Mr. Thomas said, “Serve him with 
a subpoena”? A. That is right. 

Q. Is that correct? A. That is right. 

Q. Mr. Thomas said, “Serve him with a subpoena”? A. 
I believe his exact words were, “Serve a subpoena upon 
that man.” 

307 Q. He did not say, “Serve him with that sub¬ 
poena,” which you had already prepared and wait¬ 
ing for him? A. No, he did not say that. 

Q. He said, “Serve him with a subpoena”? What did 
you say? A. He said, “Serve that man with a subpoena.” 

Q. What did you do ? A. 1 picked up a subpoena- 

Q. Reached right out with the subpoena you had waiting 
for him? A. I reached down and got it and walked around 
and served him. 

Q. You already described how you handed it to him. He 
folded his arms and you laid it on his arms; is that correct ? 
A. That is right, sir. 

Q. And then you turned and walked away? A. That is 
right. 

Q. You have told us everything that happened at that 
particular, precise moment when you lay the subpoena on 
his arms? A. Well, regarding my service of the subpoena. 

Q. Regarding any conversation or any actions between 
you and Mr. Dennis? A. I had no conversation with Mr. 
Dennis after the subpoena was served. 

308 Q. And you made no action or gesture toward him 
bevond that which vou have described to the jury in 




simply laying the subpoena on his folded arms? A. Thkt 
is right, sir. ! 

Q. Now, then, you described how you went back and y(|>u 
wrote on the pink slip, which is designated as a copy. Th^n 
you wrote on the back a descrij)tion in the ordinary fashic^n 
as to what you had done ? A. A return, yes, sir. i 

Q. Yes, sir; that is a return. I 

I direct your attention to the correction on the copy |n 
which for the name Louis J. Russell is substituted the naiife 
Robert E. Stripling and ask you in whose handwriting th^t 
is. A. Tliat is in mv handwriting. i 

Q. In other words, at the time that you handed the origf- 
nal to Mr. Dennis and put it on Mr. Dennis’ arms, the cop^ 
had not yet been corrected? A. No, it had not. 

Q. Now, subsequently to that did you have anything to djo 
with i)reparing for the House of Representatives this Gov¬ 
ernment’s Exhibit No. 7, which I will show you? The first 
part is a certification as to the correctness of the trar - 
script, concerning which there is no doubt (handing docu¬ 
ments to the witness). A. I did not prepare this, nq, 
sir. j 

309 Q. Did you see it before it went to Congress? 

Yes, sir. 1 

Q. Where did you first see it ? A. In my office. I 

Did you read it? A. Yes, sir, I did. | 

Q. Did you notice anything incorrect about it? A. No^ 
that I recall. i 

Q. Do you notice anything now that does not conform t<|) 
the facts? A. I haven’t read it that carefully. i 

Q. Will you read it, please ? A. Yes, sir. | 

The Court: May I look at the exhibits while he is read! 

ingit? I 

The Witness: The only discrepancy, if it is a discrepancjf 
that I see, sir, is the word that says the subpoena was duljl- 
served as appears by the return thereon made by Robert Ei 
Stripling, chief investigator. The return was made on thq 
copy and not on the subpoena that was served. j 
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Bv Mr. McCabe: 

«r 

Q. And after the examination by you, there was presented 
to the Congress of the United States what purported to 
be— this exhibit says, after describing the service of the 
subpoena, it says: The subpoena being set forth in 

310 words and figures as follows, as appears on line 8 
and 9 on the second page thereof, the words attest, 

John Andrews, Clerk, and then over your signature appears 
the word: Said subpoena was duly served as appears by 
the return made thereon by Kobert E. Stripling, and so 
forth? Now, you made a return on this pink document, 
which is a copy, and which is marked number 10; is that 
correct? A. That is correct. 

Q. So that the document on which you made the return 
did not bear the attestation of John Andrews, Clerk, did it? 
A. It did not. 

Q, It doesn’t appear on it now? A. No, it doesn’t. 

Q. Now, Mr. Stripling, a number of other witnesses 
appeared before the committee on that day, or was there 
only one other witness? A. I believe there were three 
others. 

Q. Did you prepare in advance subpoenas for those wit¬ 
nesses? A. No, sir. 

Mr. McCabe: I guess that is all. 

Redirect Examination 
By Mr. Fihelly: 

Q. Just one question. May I have tlie original sub¬ 
poena ? 

311 I show you Government 9, the white subpoena, and 
ask you what was the occasion for Robert E. Strip¬ 
ling being put on there in ink ? How did it happen the name 
Robert E. Stripling was put on in ink and Russell’s name 
scratched out? A. The chairman instructed me to serve 
the subpoena on Eugene Dennis. I instructed Mr. Russell, 
who is my assistant, and I was conducting the hearing at 
the time while Mr. Schmidt was on the witness stand, to go 
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and prepare a subpoena for Mr. Eugene Dennis, giving tte 
date when he was to appear. i 

Mr. Russell in j)reparing the subpoena put his name in 
as the person who served it. When he brought the sub¬ 
poena back to me and I noticed that he had inserted b^s 
name, I stated to him-that I had been directed by the chaijr- 
man to serve the subpoena. | 

Mr. McCabe: I think that is objectionable, but I think ^t 
is obvious there is nothing sinister about that. Mr. Strip¬ 
ling, go ahead. | 

Mr. Fihelly: I am trying to clear it up. I 

The Witness: And Mr. Russell crossed out Louis J. Rus¬ 
sell and wrote in my name. 

Mr. Fihelly: I have no further questions. j 

Recross Examination j 

Bv Mr. McCabe: ! 

• I 

Q. That was done after it had been signed and haji 
312 the seal affixed to it? A. That is right, sir. 

Q. That is correct, isn’t it? A. Yes. j 

Q. You say you were conducting the hearing? A. Whep 
I said I was conducting the hearing, sir, I was the examineif. 

Q. You were not elected by the people of the United 
States to conduct hearings, were you ? A. I was appointed 
by the committee which was elected by the people. 

Mr. McCabe: That is all. j 

Mr. Fihelly: That is all. j 

Edward Kenneth Nellor was called as a witness and, being 
first duly sworn, was examined and testified as follows: | 

Direct Examination 

By Mr. Fihelly: 

I 

Q. IMr. Nellor, state your name for the record, sir. Aj. 
Edward Kenneth Nellor. j 

Q. What is your occupation? A. I am a newspaper 
reporter. i 




313 Q. For what paper and where are you located ? A. 

New York Sun; I am the Washington correspondent. 

Q. Were you present at a hearing of the Committee on 
Un-American Activities at its chambers in Washington, 
D. C., on March 26 of this year f A. I was. 

Q. Did you see the defendant, Eugene Dennis, there 1 A. 
I did. 

Q. Would you point out Eugene Dennis? A. That is him 
there (indicating). 

Mr. Fihelly: Let the record show that Mr. Dennis is the 
designated one, if Your Honor please. 

The Court: It may. 

By Mr. Fihelly: 

Q. I show you Government Exhibit 9 and ask you if you 
have ever seen that before, sir (handing a paper writing 
to the witness) ? A. Yes, sir, I have. 

Q. Will you tell His Honor and the members of the jury 
just where and when it was that you first saw it? A, I first 
saw it on March 26 at the hearing on Un-American Activ¬ 
ities when Mr. Stripling placed it in Mr. Dennis’ hands at 
the hearing, and I saw it again after Mr. Dennis had tossed 
it on a table. 

Mr. McCabe: I object to that as a conclusion, the 

314 word ‘ ‘ tossed. ’ ’ 

The Court: Tossed? 

Mr. McCabe: Yes. 

The Court: The objection is overruled. 

Mr. McCabe: I am willing to have the witness physically 
demonstrate it, but tiiat is a conclusion. 

Mr. Fihelly: I was going to ask that next. 

By Mr. Fihelly: 

Q. Demonstrate what Mr. Dennis did. A. He placed it 
like this (indicating). 

Mr. McCabe: Do that again. 

(Thereupon the witness complied with the request.) 



By Mr. McCabe; ! 

I 

Q. In other words, wliich of these demonstrations wa^ 
correct, as you recall? A. They were both meant to be iiji 
the same fashion, like this (indicatinj^). I 

Mr. McCabe: It is for the jury to decide, but in my perh 
haps dull way I noticed a distinct difference in the tw(j) 
demonstrations. | 

Tlie Witness: I didn’t intend that there should be. It 
is like this (indicating). i 

By Mr. Fihelly: | 

Q. At the time that Mr. Stripling served the subi 

315 poena on Mr. Dennis, where were you? A. I was 

directly to the right of Mr. Dennis. I 

Q. Was it directly to the right or to the right rear? A. ll 
beg your pardon ? i 

Q. Was it directly to the right or to the right rear? A\ 
The right rear. j 

Q. Now, at or about the time the subpoena was served,| 
did you hear the defendant say anything? A. Yes. Hei 
said ; I hold this committee in contempt. j 

Q. After the subpoena was tossed on the table, as you! 
used the term, what did you do in connection with the sub-i 
poena? A. I went over and picked it up because I wanted 
to get the data from the subpoena, which I did do. 

Q. AVere there other newspaper men there who alsoj 
joined you at the time? A. Yes, sir, they did, and asked] 
where the subpoena was, and I laid it on the table after I 
had taken the information, and they took the information! 
from it. i 

Q. AATiere was the subpoena when you last saw it ? A. On 
the table. | 

Q. AA'ere you there when Mr. Dennis came into the com-| 
mittee room on that day, March 26? A. AVhen he entered? 
Q. Yes, sir. A. Yes, sir. j 

Q. AA^as he accompanied by anyone, if you know?; 

316 Mr. McCabe: I object to that as irrelevant. | 

The Court: AA^hat is the relevancy? 
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Mr. Filielly: It is as stated in the opening remarks to the 
jury. 

Mr. McCabe: This should be at the bar. 

(Counsel for both sides approached the bench and the fol¬ 
lowing occurred:) 

Mr. Fihelly: As I mentioned in the opening statement, 
and this is one of the significant facts, that Mr. Gates, w’hom 
we expect to show’ was a member of the Communist Party, 
w’ent into the committee room with him, and at the time Mr. 
Stripling served the subpoena, he was right next to him, 
and he said in a loud voice so it could be heard by anyone 
in the room: Mr. Dennis accepts no subpoenas from anyone. 
There was no denial or contradiction of that by the defend¬ 
ant, who w^as standing beside him. 

I say that is proper evidence. 

Mr. McCabe: If this were a conspiracy charge, it might 
be evidential, but certainly the old verse: Lord, deliver us 
from our friends, is applicable. 

This defendant is answering for something he did, not 
what a friend did or wdiat his friend said that he w’ould do. 
He is not bound under those circumstances by an expression 
from over-zealous friend w’hile he w’as there. 

Mr. Fihelly: And we have this: Immediately after- 
317 w’ard Mr. Dennis follows up the very statement of 
Gates and does not accept it, and he throw’s it dow’n 
and does not come back, and he said, too: I hold the com¬ 
mittee in contempt. 

Mr. McCabe: That is his statement. I make no objec¬ 
tion to that. 

The Court: The objection is sustained. 

(Counsel resumed their places at the trial table and the 
following accurred:) 

The Court: Resume the stand, Mr. Nellor, 

By Mr. Fihelly: 

Q. With respect to the w’hite subpoena, w’hich has been 
shown you, was anything said by Mr. Stripling to Mr. 
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Thomas in connection with the serving of that subpoen^? 
A, Mr. Stripling said as he placed the subpoena in 
Dennis ’ hands: Mr. Chairman, let the record show' that lie 
has been served. | 

Q. What did Mr. Thomas say? A. Mr. Thomas sai(J: 
The record will show* he has been served. 

Mr. Fihelly: You may cross examine. That is all. l 

Cross Examination j 

By Mr. McCabe: | 

Q. That was during the session of the committee? 

Yes, sir. j 

Q. What happened immediately thereafter? Di^ 
318 the committee adjourn? A. Mr. Dennis w'as es¬ 
corted from the room, or left the room, and tlje 
committee stayed in session. | 

Q. Then a press conference was held? A. Yes; at a hotel. 

Q. You say Mr. Dennis was escorted from the room? A. 
Left the room. The guards came up when the disturbance 
started. 

Q. The gendarmes? A. He w’asn’t forced. He 
out. 

Q. You testified, Mr. Nellor, that Mr. Stripling cam^ 
over and placed this in Mr. Dennis’ hands. Now, w’ill yoji 
sort of demonstrate with me? Say I am Mr. Dennis for 
the moment and you are Mr. Stripling. Will you show up 
what he did? I 

Before you do that, may I ask you whether or not ML 
Stripling had anything in his hand besides Government 
Exhibit 9, which is the white subpoena, and I direct yout 
attention particularly to this pink Government Exhibit 10, 
which is a copy of it. ! 

First of all, did Mr. Stripling have anything beside Gov¬ 
ernment No. 9 in his hand? A. No, sir, he didn’t. ! 

Q. He didn’t have a pink slip? A. No. 

Q. No question about that in your mind? A. No. 
Q. Do you think it would have been possible fot 
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him to have these papers together without your having 
seen it? A. No, sir, I don’t. 

Q. You were standing right there? A. Yes, sir. 

Q. You are a newspaper reporter, and it w’as your job 
to see what went on? A. Yes, sir. 

Q. Now, you are Mr. Stripling and I am Mr. Dennis. 
What do you want to show^ me? A. Mr. Dennis had his 
hands out, like this (indicating), and he placed it like this 
(indicating). 

Mr. McCabe: Now, I ask the stenographer to note that 
Mr. Nellor, the witness, has directed me, representing Mr. 
Dennis, to hold my hands outstretched from my body, and 
my elbows are against my body. 

Is that correct, Mr. Nellor? 

The Witness; I didn’t notice that much detail. 

By Mr. McCabe: 

Q. But both hands were extended from the body, palms 
upward. A. Yes. 

Q. And the subpoena was left here, that way? A. 
320 His hands might have been. I don’t want to say 
if they were palms up. They w’ere out, like. 

Mr. Stripling brought it over and handed it to him, and 
he made a move to take it. 

Q. Before Mr. Stripling came over, how were his hands? 
A. He had one hand behind in this fashion (indicating). 

Q. In other wmrds, just with his right hand? We are 
not pinning you down to an exact recollection. You are 
trying to describe your recollection, and it is that he had 
one hand opened out and the other hand was attached to his 
body, but it wms there? A. Yes. 

Q. As Mr. Stripling came over, wdiat did Mr. Demiis do? 
A. WTien Mr. Stripling came over Mr. Dennis recognized 
that there was something Mr. Strilping was looking at, and 
he just sort of stretched his hand out for him. 

Q. And Mr. Dennis put his hands out in approximately 
the position here that you have demonstrated? A. Yes. At 
the time he had one other piece of paper in his hand. 






I 


I 

I 


Q. Mr. Dennis did? A. In the other hand. I 

Q. Mliat did he do with it? A. I think he put that out 
with the hand in which Mr. Stripling placed the subpoenU. 

Q. There is no (piestion that is your recollection, 
321 and it fairly demonstrates the manner which y(^u 
saw at the time? A. As close as that position ci^n 
be recalled. I 


Q. After that you say Mr. Dennis—you used the wor‘^1 
“tossed’’—we are not going to argue about that, and |l 
might use a different word, and you demonstrated that lije 
put the subpoena there on the table like this and he with¬ 
drew his hands? A. Yes, and the paper fell on the table, j 
Q. There is no question about that ? A. Not in mind. | 
Q. It wasn’t thrown on the floor or crumpled up anji 
thrown awav? A. No. ! 

Q. And you examined it? A. Yes, sir. I 

Q. Now, let me ask you whether that subpoena, thalt 
subpoena with the exception of Government’s Exhibit Ncj. 
9 written up there, is in the same condition it was in wheU 
you saw it? A. No. It is folded and it ai)peared at thp 
time to be a clean piece of paper. j 

Q. I direct your attention to the name written in ink uj) 
there. Do you have any recollection of ha\nng observecjl 
that at the time? A. I do, and I recall asking either Mij. 

Russell or Mr. Stripling if it had any significance!, 
322 and they both said “ No. ” | 

I 

By the Court: | 


Q. What was that? A, Mr. Russell scratched out ancf 
Mr. Stripling was in pen over it. | 

Q. That was on there when you saw it? A. Yes, sir, it 
was. i 

Mr. McCabe: That is all. I 

(Thereupon the witness left the stand.) j 

Mr. Fihelly: Call Congressman Mnndt. I 

The Court: We will take a five-minute recess now. j 

(Thereupon a short recess was had.) | 

I 

1 
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Mr. Fihclly: Before calling the next witness, I would like 
to have the stenographic report of March 26 marked with 
the next Government number for identification, Govern¬ 
ment No. 13. 

(The document referred to was marked Government Ex¬ 
hibit 13 for identification.) 

The Court: This is the stenographic report of March 26 ? 

Mr. Fihelly: Yes, Your Honor. 

The Court: Is that identical? 

Mr. Fihelly: I am not going to offer it in evidence. I 
was going to show it is available. I am not going to offer 
it for the reason taken up at the bench, but I did want 
323 counsel to know it is available if needed. 

Call Congressman Mundt. 

Thereupon—Karl E. Mundt was called as a witness and, 
being first duly sworn, was examined and testified as 
follows: 

Mr. McCabe: If Your Honor please, before this witness 
testifies, may we come to the bench? 

The Court: Yes. 

(Counsel for both sides approached the bench and the 
following occurred:) 

Mr. McCabe: This is for my own protection in case some 
other lawyer is looking over the record. I didn’t intend to 
do anything about it. 

I believe it was brought to Mr. Fihelly’s attention that 
during the testimony of at least one ^vitness that Mr. 
Mundt, who apparently is unfamiliar with court procedure, 
walked into the courtroom. 

Mr. Fihelly: We sent for him to be here at 10:30. 

Mr. McCabe: And during the recess he was in the witness 
room and he waited until he was called, and talked with 
Mr. Stripling and Mr. Nellor, and the other witnesses. 

Now*, I am assured by Mr. Fihelly that the testimony 
that Mr. J^Iundt w’as to give will not be related to March 
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26, concerning which Mr. Stripling and Mr. Neljor 

324 testified, but will be restricted to April 9. Thelre- 
fore, it is a simple inadvertence which is not harmlful 

to the defendant, and I wish put on record that I have ino 
objection. I make no comment except for the showing tljiat 
I thought I should do it in case some other attorney rea|ds 
the record. No harm has been done to the defendant. | 

j 

(Counsel resumed their places at the trial table and tjhe 
following occurred:) j 

! 

Direct Examination | 

By Mr. Fihelly: | 

Q. Congressman Mundt, will you please state your fiill 
name for the record? A. Karl E. Mundt. | 

Q. You are a Representative from the State of Soijth 
Dakota, sir? A. The First District of South Dakota. | 

Q. Plow long have you been a Representative from tljat 
State ? A. I am serving my fifth term—nine years. | 

Q. You are also a member of the Committee on Un-Am([r- 
ican Activities of the House of Representatives- A. I an^. 

Q. Did you preside at the meeting held on April 9th |of 
this year of that committee at its chambers in this citv? 

I did. " I 

325 Q. Wlio was the next ranking member of the 
committee, next to Mr. Thomas? A. I was. 

Q. At whose direction did you preside at that particular 
meeting? A. At the direction of Mr. Thomas, coming 
through Mr. Stripling. Mr. Thomas was out of town. 

Q. Was there a quorum present at that particular mc(‘t- 
ing? A. There was. 

Q. What transpired? I 

The Court: What was your last answer? | 

The Witness: There was. j 

Mr. McCabe: I think that is a conclusion. I think tjic 
witness may be asked how many were present. I 
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By Mr. Fihelly: 

Q. How many were present? A. Seven. 

Q. Seven members were present? A. There are nine on 
the committee and seven were there. 

Mr. McCabe: It is agreed that was a quorum. 

By Mr. Fihelly: 

Q. AVhat took place ? First of all, was the meeting called 
to order bv vou, sir? A. It was. 

326 Q. After the meeting was called to order, what 
took place in connection with calling the first wit¬ 
ness? A. I announced that Mr. Eugene Dennis was the 
first witness and inquired whether he was in the room. 

Q. "Was there any response to that or was Mr. Dennis 
there? A. He was not. 

Q. Did Mr. Stripling make any inquiry as to whether he 
was there ? A . I think he also asked whether he was in 
the room. 

The Court: Keep your voice up. 

The Witness: I think he also asked whether he was in 
the room. 

By Mr. Fihelly: 

Q. Did Mr. Eugene Dennis present himself at all at that 
meeting? A. He did not. 

Q. Has he ever presented himself before the Committee 
on Un-American Activities? 

Mr. McCabe: I object to that. The indictment charges 
him with wdlful failure to appear on April 9. 

The Court: The objection is sustained. 

Mr. Fihellv: Your witness. 

Cross Examination 

By Mr. McCabe: 

Q. Did you receive any communication from Mr. 

327 Dennis on the morning of April 9, 1947? A. Did I 
receive any? 



Q. Yes. A. I have never received any. j 

Q. Was any communication handed up? A. I learned 

after the meeting that a letter had been- | 

The Court (interposing): Do not get into hearsay. | 
The question was whether any communication 'vi^as 
handed up. I 

The Witness: At the meeting of the committee? ! 
The witness: I assume he means the committee meetikg. 
Is that correct ? j 

Mr. McCabe: Yes. j 

The Witness: A letter or statement? | 

I 

By Mr. McCabe: 1 

i 

Q. Either one. A. A man by the name of Lapidus. j I 
think he stood up at the back of the room and said he wanted 
to read a statement. } 

Q. Did he identify himself as an attorney? A. As an At¬ 
torney and secretary of the Communist Party. ! 

Q. Wliat did he say? A. What his statement was? | 

Q. W^hat did Mr. Lapidus say ? A. He said that Mr. Den¬ 
nis wasn’t going to be at the meeting; that Mr. Dennis hhd 
asked him to appear in his place. | 

Q. And did Mr. Lapidus do anything or presqnt 
328 anything or attempt to present anything at tlJat 
time? A. He stood up near the rear of the rodm 
and walked to the front of the room with a statement, | a 
piece of paper in his hand. | 

Mr. McCabe: May we have the defendant’s exhibits 
which have been marked? 1 

Mr. Fihelly: Number 1 is the one you are looking fejr, 
Mr. McCabe. I 

By Mr. McCabe: ! 

Q. Now, Mr. Mundt, I show you what has been marked 
Defendant’s Exhibit No. 1 for identification and ask y(|u 
if you recognize that document (handing a paper writipg 
to the witness) ? A. The statement started out in the sa|l- 
utation- 
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Mr. Fihelly (interposing): We don’t want the contents 
of the statement. 

Do you recognize it or not, sir? 

The Witness: It looks to me as if that is the one Mr. 
Lapidus brought with him that morning. 

The Court: What is that? 

The Witness: It looks like the one Mr. Lapidus brought 
with him that morning. 

The Court: Brought with him that morning? 

The Witness: Yes. 

By Mr. McCabe: 

329 Q. What did Mr. Lapidus do with it? A. He tried 
to read it to the committee, and we mentioned that 

\ve wanted Mr. Eugene Dennis to testify and not Mr. Lap¬ 
idus, and then the colloquy took place endeavoring to iden¬ 
tify Mr. Lapidus, who was identifying himself. 

Q. You didn’t have any difficulty identifying him, did 
you ? A. He said that he was the secretary to the Commu- 
nint Party, that he was attorney to Mr. Eugene Dennis, and 
that he lived in New York City. He was quite clear cut 
in his identification. 

Q. Did he ask leave to read this statement? A. That is 
right. 

Q. And that leave was denied ? A. We told him to leave 
it with the committee. 

Q. Did you see \vhat he did and the committee did with 
it? A. I didn’t. 

Q. Did you make any suggestion what the committee 
would do with it? A. Yes. I suggested that the commit¬ 
tee would read it, which eventually they did do. 

Q. Did you say that you thought the committee should 
consider this statement in executive session, and then deter¬ 
mine whether or not it is a valid reason for not an- 

330 s\vering the subpoena and governing your actions 
accordingly? A. I think those are my w’ords. 

Q. In other words, you simply wanted to look the state¬ 
ment over and see what it said to determine whether it was 
a valid excuse for his not appearing? A. Yes. 
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Q. Did you read it over? A. Yes, sir, I did. ! 

Q. And then later the committee determined to re[fer 
this matter to the House of Representatives; is that cor¬ 
rect? A. That is correct. I 

Q. You sat on the committee when it determined thkt? 
A. That is correct. | 

Q. And did you refer this letter to the House of Repjre- 
sentatives? A. I am not sure whether that letter was |in- 
cluded in the report given to the House of Representati’fes 
or not. 

Q. Aren’t you sure it wasn’t given. Congressman Mun|lt? 
A. No, I am not. 

Q. Have you read a record of the proceedings ? A. 
is right. 

Q. I will ask you now to refer to Government Exhibit 
No. 7, vrhich is by its terms proceedings against EugCne 
Dennis, also known as Francis Waldron and presented !on 
April 10, which is a report to cite Eugene Dennis |or 
331 contempt, and ask you if you find any reference jin 
that exhibit to this letter which you have stated ylou 
considered in executive session, or this statement? A. ife'o, 
sir, I do not. | 

Q. Did you know that it is part of the requiremenjts, 
after requesting that the House refer for action a citation 
for contempt, that you refer the facts conceniing the allegfed 
default? A. I know that these facts were presented during 
the course of the House debate when that was considered. I 

Q. And you also know that Dennis’ explanation of w'fciy 
he did not appear was not presented to the House for th(i‘ni 
to determine whether or not it was a valid excuse, didn’t 
you? A. No, sir; it was presented to the House. | 

Q. This statement was presented to the House ? A. [ It 
was presented to the House during the course of the de¬ 
bate at which time the House made up its decision on tjhe 
citation for contempt. 

Q. Were you present at that time? A. When the debtite 
took place; yes, sir. 
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Q. Now, Mr. Mundt, I show you a copy of the Congres¬ 
sional Record of the hearings on Tuesday, April 22, and 
direct your attention to page 3929, proceedings against 
Eugene Dennis, also known as Francis Waldron, and I be¬ 
lieve those i‘)roceedings—I am trying to see how far they 
go—and I believe they extend to 3936, which appears 

332 to be the vote on it. 

I will ask you to look through that and see whether 
you find that statement entered as part of the record for 
consideration by the Congress of the United States (hand¬ 
ing a document to the witness) ? 

The Witness: Your Honor, may I put in the record- 

Mr. Fihelly (interposing): No, we don’t want any dis¬ 
cussion. lie asked whether the statement is there verba¬ 
tim. 

The Court: Answer the question “Yes” or “No.” 

The Witness: I don’t think I can answer the question 
“Yes” or “No.” 

I would like to quote part of my statement. 

Mr. Fihelly: We don’t want any statement. 

The Court: The witness stated the statement identified 
in this case. Defendant’s Exhibit No. 1 for identification, 
was considered by Congress at the time of the debate on 
the contempt resolution. 

Now, the Congressional Record has been shown to you, 
and I assume for the purpose of refreshing your recollec¬ 
tion on that. 

Now, I assume that Mr. McCabe, the attorney for the 
defendant wants to find out whether or not with your recol¬ 
lection refreshed, your answer is the same. 

Isn’t that correct, Mr. McCabe? 

Mr. McCabe: That is correct. I think I know the 

333 difficulty in which the witness finds himself, Your 
Honor, and I was thinking about asking him another 

question. I think we can resolve that. 

The Court: Very well. 

Mr. McCabe: I think it is unfair to the witness to leave 
him in that position. I think the witness is referring to a 




reference to the first paragraph of the letter, which aij>- 
pears on page 3930 of the record, and my question origin¬ 
ally was and still is whether this statement was considered 
by the Congress. 

In order to solve the dilemma of procedure, and as lon^ 
as the witness is under cross examination, I wdll ask leavfe 
to interpolate the question: j 

By Mr. McCabe: j 

Q. Is it a fact, Mr. Mundt, that page 3930 of the Conj- 
gressional Record of April 22, 1947, the third columi^, 
during the statement being made to the House, you des^ 
cribed the issuance of the subpoena for Mr. Dennis, and 
then you said: He refused to answer it; he asked an attor|- 
ney to represent him at the appointed time, after having 
accepted service of the subpoena, and I will read the first 
sentence of his attorney’s statement, and then you readi 
This is to inform you that I shall not attend the meeting of 
your committee April 9th? A. That is correct. 

334 Q. That is correct? A. That is the statement tdt 
which I was referring. ! 

Mr. McCabe: That explains the witness’ difficulty. ! 

By Mr. McCabe: j 

Q. Now, Mr. Mundt- 

The Court (interposing): Have you finished the answer,! 
Mr. Mundt? i 

The Witneess: Yes, sir. 

By Mr. McCabe: j 

Q. Now, Mr. Mundt, does this report correctly refleetj 

w’hat went on in so far as it indicates that that was the only 
portion of the statement of Mr. Dennis’ which was pre-| 
sented to the Congress of the United States in support of| 
this motion for a citation? A. That is correct. 

Q. I shall ask you to count it. I will ask you what is the! 
page number on this (handing a paper writing to the wit-j 
ness) ? A. Page 11. 



256 


Q. So that unless there is some error in computation, it 
is an eleven-page statement, and the first sentence was 
offered to Congress? A. May I say why when the first 
statement was read? 

Q. Not under my examination. 

There is no question the rest of it "was not read to 

335 Congress? A. No question. 

Q. Mr. Mundt, during the session of April 9th, 
after it became evident to you, as acting chairman, that 
Mr. Dennis was not in the hearing room, did you then make 
a statement to Mr. Stripling, which you stated to Mr. Strip¬ 
ling: You may proceed with the case against Mr. Dennis in 
absentia? A. That is correct. 

Q. That was a case against Mr. Dennis ? Those were the 
words used? A. I used those words. 

Mr. McCabe: That is all. 

Redirect Examination 
By Mr. Fihelly: 

Q. Why did you only state the first sentence of Defend¬ 
ant’s Exhibit No. 1 to the House of Representatives in 
connection with the citation and report? 

Mr. McCabe: Now, on the present state of the record 
I object to testimony as to the reasons which went into 
Mr. Mundt’s or the committee’s failure or decision not to 
present the entire letter to Congress. I think the fact is 
evidential. I think unless the statement is in evidence in 
its entiretv that Mr. Mundt is not entitled to explain why he 
did not present it in its entirety. Therefore, I object to the 
question unless it is agreed the statement go in 

336 evidence. 

The Court: All right. I pass on objections to 
questions. 

Mr. McCabe: I object to the question. 

The Court: I sustain the objection. 

Mr. Fihelly: I have no further questions. That is all, 
Mr. Mundt. 
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The Court; You cannot go into that. 

(The witness left the stand.) 

Mr. Fihelly: May Mr. Mundt be excused subject to 
call? 

The Court: Yes. 

Mr. Fihelly: The Government rests. 

Mr. McCabe: Now, I have certain matters which I thiijik 
I might more properly develop in the absence of the jury.i 

The Court: Yes. The jury will leave the room duri4g 
the consideration of these legal matters and remain oujt- 
side until called back. I 

1 

(The jury left the courtroom at 11:40 a. m.) ! 

I 

Mr. McCabe: Go we have the exhibits here, Mr. Fihellyi ? 

Mr. Fihelly: Yes. ! 

The Court: Here are some of them. I 

Mr. McCabe: Your Honor, I first move to strike frouji 
the record all the testimony of the witnesses Thomas an^ 
Stripling, just the witnesses Thomas and Stripling relating 
to the alleged service of the subpoena on the defendp 
337 ant, Eugene Dennis. 1 

At the same time I move to eliminate from th^ 
record Government Exhibit No. 9 and 10, which comprise 
the original and copy of the alleged subpoena. j 

My reasons for making that motion are threefold. The 
first reason is that the Government’s testimony has shown] 
that the subpoena is illegal, a subpoena which wms signed inj 
blank by the chairman of the committee. It was a subpoenal 
which when signed by him and having affixed to it the seal of | 
Congress wms a mere nullity, was a blank subpoena directedl 
to no one, in so far as the body of the subpoena was directed. I 

It was directed to Mr. Bussell, and he was commanded to; 
summon blank before a blank committee, of which the hon-1 
orable blank was chairman, at their chambers in Washing- i 
ton on a blank day, and at a blank hour. I 

Now, Mr. Thomas testified that had been made out and | 
signed by him some time before, and I submit if the time i 
ever comes when blank subpoenaes can be used to drag, 





258 


people from their places of business that we are returning 
to the times of the old Writs of Assistance against which 
Steven Otis raised his voice so eloquently many years ago 
in what has been declared to be the revolution in America. 
Blank subpoenas are not part of our legal procedure. In 
certain cases there may be no objection to it under a sub¬ 
poena to appear and testify before a committee of Con¬ 
gress, where a man is not protected often from 

338 questions which might degrade or make inferences. 

But as far as blank subpoenas in the hands of in¬ 
vestigators which subject a man to imprisonment for fail¬ 
ure to obey the subpoena is simply a reversion to old prac¬ 
tices and not the practices that have been known for years. 
That is my first objection. 

The second objection is just as serious, that is, as to the 
time and place of ser\dce. The Government has proven 
from its own witnesses on direct examination that the ser¬ 
vice was made upon this defendant at a time when he was a 
witness before that very committee. Now, it is a part of 
our law, in order that our courts of law, in order that 
litigants may have the full benefit of calling witnesses in 
their behalf, in order that committees may have the ben¬ 
efit of testimony of persons without fear of harassment, 
witnesses are protected from the service of subpoenas du¬ 
ring the time they are appearing before a congressional 
committee. 

On that there is an old case in the District of Columbia 
back in 1874, which has never been whittled down in the 
slightest degree. That is the case of Wilder vs. Welsh, 
which is found in 1 MacArthur 566, or 8 District of Colum¬ 
bia 566. Now, that was a motion to set aside the service 
of a summons on the ground that the defendant in the 
suit, when the service was made upon him, was a witness 
from one of the States in attendance upon a con- 

339 gressional committee under subpoena, and it was 
claimed that he was exempt from this process while 

in attendance, and in coming and returning from the city. 

The court unanimously held that the privilege of a wit- 






ness before Congress, or before any of its committees, 
stands on the same footing as the privilege of the members 
of that body, and this does not extend to freedom from the 
service of a simple, ordinary summons, but only fro|m 
arrest. | 

As no privileges, they said, had been violated in thkt 
case, they threw it out. 

That case was commented upon, briefly, and the lalw 
upheld in the case of Long vs.—I don’t know whether it |is 
A-s-w-e-1. It is Long vs. An sell. I could not make it oht. 
It is written in someone else’s writing. It is 55 Supreihe 
Court 21. j 

The Court: No, no. It is in our Court of Appeals. | 
Mr. McCabe: Maybe that is. j 

The Court: It was a case against Senator Long, wasn’t 
it? I 

Mr. McCabe: I am reading someone else’s law on th^t 
point. It is in 293 U. S. page 76. j 

Now, Jefferson’s Manual, United States Government 
Printing Office in 1945, in Section 3 has this to say: Th^s 
privilege from arrest, privileges, of course, against ^11 
process the disobedience to which is punishable by an at¬ 
tachment of the person, as a subpoena ad respondendum 
or testificandum. ' 

340 The Court: That was a suit for libel brought t|y 
General Ansell against Senator Long, for alleged 
libel on the Senate Floor. 

Mr. Freedman: This case referred to the original casje, 
that the rule laid down as to immunity of litigants menii- 
bers of Congress is the same. | 

Mr. McCabe: Then I quote Rapalge on the privilege pf 
witnesses, page 529: “But the privilege of a witness at¬ 
tending before Congress or any of its committees, does not 
extend to freedom from the service of a simple summonb, 
but only from arrest. ’ ’ | 

Now, here we have had some talk on the desirability ^f 
Congress and the committees in their desire to seek eiji- 
lightenment for the purpose of legislation. They are eft- 
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titled to seek facts, but Mr. Thomas said with regard to 
Dennis, why, of course, legislation regarding the Commu¬ 
nist Party was obvious and we wanted the secretary of the 
party there. 

Now, that privilege and that right of a committee of 
Congress entitles them to have a man come before them 
without fear of harassment, without fear of being subjected 
to service of a subpoena, and I am not referring to him, but 
I have a right to refer at this time to what I think was the 
lack of good faith of the committee in having the committee 
already to slap a subpoena at him, regardless of the fact they 
had no right to serve a subpoena on him at that time, and 
the service of the subpoena is void as to subjecting 
341 him later to attachment or conviction for contempt. 

Now, my third reason in support of my motion to 
strike out the testimony relating to service, and I am 
basing this same argument, whether the motion is sustained 
or denied, the same argument will be used in the motion for 
a directed verdict of acquittal. I won’t burden Your Hon¬ 
or with the repetition of it, but there is a third reason why 
service was void, in so far as that service would render 
the defendant libel to attachment and libel to conviction, and 
that is this: At the time service was made there was no 
tender of a witness fee or mileage. I think it is certainly 
in book law. There aren’t too many cases on it, but I have a 
case in re Boeshore, which was decided in 1903 and re¬ 
ported in 1925 Federal Reporter at 651, in which a man was 
subpoenaed to testify as a witness in a proceeding pending 
before the Patent Office, and the court referred to Section 
4908 of the Revised Statutes and said: “No witness shall 
be deemed guilty of contempt for disobeying such sub¬ 
poena when his fees and traveling expenses in going to 
and returning from, and one day’s attendance at the place 
of examination, are paid or tendered him at the time of the 
service of the subpoena.” The court referred to the fact 
that the mere fact that the defendant, that the person 
served, did not demand the witness fee could in no way be 
considered a waiver. Where it is the desire to attach 
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342 the man for contempt, you have to tender his wit¬ 
ness fees and mileage. ! 

In 70 Corpus Juris, page 55, under the title “WitnessesI” 
the court said: j 

“In civil actions and proceedings, although not, it hhs 
been held in criminal cases, nor in proceedings by the Staje 
to enjoin the maintenance of a nuisance, it is neccssaijy 
under the common law, which in a number of jurisdictions 
has been declared or confirmed by a statute, that, at tlje 
time of the service of a subpoena, the fees to which tlje 
witness is entitled for travel to and from the place at whiejh 
he is commanded to appear, and for one day’s attendance 
there, be paid or tendered him.” And they cite the Boe- 
shore case. ! 

Then they go on to section 44 in that same citation in Cor¬ 
pus Juris, and they say: “A witness who fails to appear 
in obedience to a subpoena may be punished as for a con¬ 
tempt unless the witness was entitled to be paid or tein 
his fees and expenses at the time of service and such 
ment or tender was not made.” 

In this case no such tender was made, and I cross exanj- 
ined the witnesses whether they had described everything 
they did. I went into that with particularity with Mt. 
Stripling, and Mr. Stripling gave his explanation of \t 
and said nothing else occurred. He said: I went over and 
I handed the subpoena, and I turned my back anjl 

343 w^alked away. | 

Under those circumstances the Government has 
not made out a case of the issuance of a valid subpoena, dr 
that the service was valid for the subpoena or was in con^- 
pliance with the cases relating to the sendee of a v 
subpoena. 

I move also to strike from the record Government Ex¬ 
hibit No. 7 on the ground that what purports to be a cop^ 
of the subpoena served has been shown by Government 
witnesses not to be a correct copy, and I am referring nojv 
to the absence of the attestation. j 

I 

I 
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The Court: Can you get me—does this statute appear in 
the United States Code? 

Mr. Fihelly: 2-192. 

Mr. McCabe: I have the statute here. 

Mr. Fihelly: The first point commented on by counsel 
was in connection ^^dth what he calls subpoenas in blank. 
There was no subpoena in blank issued in this case. There 
was, as Mr. Thomas testified, and there had to be due to the 
exigencies of the situation, a few, probably six subpoenas 
that were kept for emergency purposes where, if he were 
out of to^\^l, Mr. Stripling or one of his investigators needed 
one, they could call him and say, “We want to issue a sub¬ 
poena, if necessary,” and the authority would be given to 
fill it in. One of the subpoenas, under the direction of Mr. 
Thomas, was filled out and he served it on Mr. Dennis. It 
was filled in under the direction of Mr. Stripling, 
344 and Mr. Russell brought it back to him and he struck 
out Mr. Russell’s name and put in his own. It was 
the original, of course, that w’as served, and not the copy. 

With reference to the second point, he said it was im¬ 
proper to serve the defendant Dennis because he was a 
witness. All of the evidence in this case shows that the 
defendant Dennis was not a witness. He was refusing to 
testify. He would give no testimony, and even before the 
subpoena was served on him, he said, “I hold the committee 
in contempt,” and certainly under the wildest stretch of the 
imagination you couldn’t call that testimony, “My hair is 
brown, my eyes are blue,” you couldn’t call that testimony. 
Certainly a committee has a right to subpoena someone be¬ 
fore it just as a grand jury has a right to subpoena someone 
before it. This is a service of civil process on an individual. 
It is not arresting him for something he may have done, but 
it is an orderly procedure in a committee taking testimony, 
and when a man refuses to testify they have the authority to 
order, to instruct that a subpoena of that committee, bear¬ 
ing the seal of the House of Representatives, that this seal 
be placed on it, and that was done, and done prior to the 
hearing. 




263 


Now, counsel says no mileage was offered with the si^b- 
poena when the subpoena was served on him. Of courge, 
it is interesting to read his statement. lie did not make 
any complaint about mileage and, furthermore, the 

345 subpoena was served on him in the city of Washing¬ 
ton where no mileage was necessary. If it was done 

in New York the mileage might apply, but it was served 
right here in Washington and there was no mileage neces¬ 
sary, or no subsistence necessary. 

The only other point made was with reference to the 
copy. Counsel wanted to strike the copy because it \\4is 
not an exact duplication of the original, did not bear the 
name of the clerk. The original was signed and bore the 
name of Andrews as clerk. Furthermore, if Your Honhr 
will read 601,1 think it is, which was the original act, pickkl 
up in 1947, the original act under which the committee was 
brought into existence in 1946, and in January, 1947, th^y 
merely renewed it, says the summons may be signed by the 
chairman of the committee or a clerk thereof, and nothiig 
is said about the clerk otherwise, and even if that wepe 
necessary, that is on the original. 

The Court: Plave you anything further? 

Mr. McCabe: I don’t think I have anything to add, Yopr 
Honor, to what I have already said. 

I might add. Your Honor, to what Mr. Fihelly says aboiit 
the non-necessity of mileage and sustenance, or witness 
fees, because he was seiwed here in Whishington, it is in the 
testimony that Mr. Dennis was not a W^ashingtonian. He 
was served on the 26th of March with a subpoena requir¬ 
ing him to be here on April 9. I think one of the purposes 
of mileage and witness fee would be to protect him against 
the exigencies of support during that time. I thiiiik 

346 it is not a mere catching of the man when he ha|)- 
pens to be away from his home State and making hi|n 

come back. They could serve him with a subpoena re¬ 
quiring him to appear in six months, and what is he to cjo 
in the meanwhile? 
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The Court: Let me see the exhibits. 

Mr. McCabe: I believe Your Honor is familiar with 
the Cole-Leese case, in which Leese was served "wnth a 
subpoena, and went into the Senate and announced he had 
been serv^ed with a subpoena to appear before the grand 
jury of this District, I believe, and said he intended to ig¬ 
nore it, and the grand jury sought the advice of the Presid¬ 
ing Judge. The Judge said, “I am sorry, the privilege of 
arrest—the only thing we can do to a man who fails to 
appear in a case like this is to attach, and the authority is 
absolute in that case, and we can’t do anything about it.” 

The Court: The motion to strike out the testimony of 
Thomas and Stripling relating to the alleged service of 
the subpoena is denied. 

The motion to strike also the Government Exhibits 9 and 
10 is denied. 

The motion to strike out Government Exhibit 7 is de¬ 
nied and exception allowed. 

Mr. McCabe: I don’t know whether the stenographer 
got it as Thomas and Stripling. 

347 The Court: I thought I said Thomas and Strip- 
ling. 

Mr. McCabe: At first I thought it sounded like Thomas 
Stripling. 

Mr. Fihelly: You said Thomas and Stripling, Your 
Honor. 

Motion for Acquittal. 

Mr. McCabe: Now, if the Court please, the Government 
having rested, I should like to have leave to make a motion 
for a directed verdict of acquittal. 

The Court: A judgment of acquittal, I think that is what 
it is under the new rules. 

Mr. McCabe: Yes. 

The Court: But we have no doubt as to what you mean. 

Mr. McCabe: In support of that, in addition to the mat¬ 
ters already relied on in connection with my motion to 
strike out this testimony, and which I suppose I should not 
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repeat now, I would urge the further points: All of the 
Government’s case shows that this, so far from being con¬ 
tempt which should render one subject to indictment 4^^d 
conviction in the section involved, was simply a natu|ral 
human effort of the witness to protect himself from the 
harassment which also was the real purpose of the edm- 
mittee. | 

The defendant in this case has not been permitted I by 
Government witnesses to present to the body which jat- 
tempted to subpoena him a full and complete ex- 

348 planation, honest meaning and justificjition for fiis 
failure to appear. 

Now, I submit the action of the body in rushing in and 
procuring an indictment instead of answering his explan¬ 
ation, was to have said to him first, “We have your explan¬ 
ation. We do not think it is a good explanation, and we 4ill 
say to you now. Mister, that if you do not come forward '\w'e 
are going to proceed against you for contempt.” I ^ay 
that the failure of the committee to do that indicates that 
their purpose in seeking that indictment was not in con¬ 
formance with law, or right to sustain their dignity a4 a 
committee having the power to subpoena, but was consiis- 
tent with the allegation made by the defendant in the let¬ 
ter, and their failure to present to the grand jury the 
matters contained in explanation of his alleged defa|ilt 
goes right to the heart of this case, and should protect this 
defendant against the possibility or conviction for cQii- 
tempt. 

I think under all the circumstances here we are warn-.n- 
ted in asking the Court to say, “Now, we may question I^[r. 
Dennis, we may (question the advice which he received, liut 
we certainly do not believe that his failure to appear wa^ a 
^\’ilful default, and we could not sustain a conviction, ahd 
if we could not sustain a judgment of conviction we will (in¬ 
ter a judgment of acquittal.” j 

Mr. Fihelly: If Your Honor please, I do not think tjie 
motion needs any reply. We stand on the evidence. 

349 The greater bulk of his discussion was directed |to 
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tlie fact that this scurrilous answer, which Your Hon¬ 
or has ruled on should not go to the jury and, in addition to 
Your Honor’s ruling at the bench, we have the ruling 
of Mr. Justice Keech who held that that answer was not 
proper to prosecution. 

Mr. McCabe: If Your Honor please, we say the com¬ 
mittee, and Mr. Fihelly upholds that, that they show by 
their own actions and their testimony here, that they did 
not comply vith the statute relative to presenting this 
matter to Congress. That statute, I think, is 194, the in¬ 
dictment was 192; 194 provides that a person- 

The Court: You have read it. 

Mr. McCabe: Their own exhibit here, a statement of 
fact, the statement of such failure; now I say a statement 
of fact certainly does not mean a pure statement of fact or 
a personal statement of fact- 

The Court: It does not state a statement of law and fact. 

Mr. McCabe: Just like what they say. 

The Court: It savs statement of fact. 

Mr. McCabe: Let’s look at what they say. The photo¬ 
static copy of it is what, 7? 

Mr. Fihelly: Seven. 

Mr. McCabe: May I see it. Your Honor? They say they 
are presenting all the facts. Do you have exhibit 5 
350 there ? 

The Court: Yes. 

Mr. McCabe: Exhibit 5 is House Regulation 193, dated 
April 22, 1947. 

“Resolved, that the Speaker of the House of Represen¬ 
tatives certify the report of the Committee on Un-Amer¬ 
ican Activities of the House of Representatives, as to the 
wilful, deliberate, and inexcusable refusal of Eugene Den¬ 
nis, also known as Francis Waldron, to appear before the 
subcommittee on Un-American Activities in response to the 
subpoena served upon him on March 26, 1947, together 
witli all of the fact sin connection therewith, under seal 
of the House of Representatives to the United States At¬ 
torney for the District of Columbia, to the end that the 



said Eugene Dennis, also known as Francis Waldron, may| 
be proceeded against in the manner and form provided by| 
law. ’ ’ j 

Now, the House was certainly under the impression that] 
they had all the facts in connection with this before them., 
The Government’s case shows that they did not have the! 
facts in connection therewith before them, and I say that 
that in itself is enough to warrant a judgment of acquittal, l 
The Court: The motion is denied. 

Mr. McCabe: Your Honor will grant me an exception? 
The Court: Yes. 

Mr. McCabe: Now, Your Honor, we are in this position; 

I have offered proof, I have attempted to state to| 
351 the jury what I intend to prove and, in the interest! 

of an orderly trial, although perhaps not in keep¬ 
ing with the ordinary procedure that has been considered,! 
and I have been told that I could not state to the jury the i 
matters which I intend to prove and Your Honor has stated 
of record your reasons why I could not prove them; I think j 
Your Honor has said that the matter is irrelevant, there- j 
fore I certainly do not want to be in the position of being! 
stubborn; I think Your Honor was very indulgent with me ! 
in allowing me to follow the line of questioning which we ! 
all know would be objected to, and which would be sustained, i 
and I do not intend to abuse the indulgence of the Court. I 
The Court: You didn’t. | 

Mr. McCabe: I know I have gone overboard a little bit, j 
and I do not care to attempt to do that again by attempt- ; 
ing to open to the jury matters that your Honor has ruled | 
are inadmissible in this case, and so I would like at this ! 
time, there again I would like to make a proffer of proof in | 
accordance with what is set forth in Defendant’s Exhibit ! 
3, and I would like to know if Your Honor would allow me i 
to offer to prove the matters set forth in Defendant’s 
Exhibit 3. j 

Mr. Fihelly: That is the opening statement? 1 

Mr. McCabe: Yes, that is the opening statement. | 
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The Court: I think you should tender the witnesses and 
state what you expect the particular witness to tes- 

352 tify to when you are tendering the proof. 

Mr. McCabe: I see what Your Honor has in mind, 
and I wanted to avoid both the expense and the delay at¬ 
tendant upon a futile serving of my witness v.dien Your 
Honor has already stated I would not be allowed to prove 
the matters set forth in my tendered opening to the jury. 

The Court: Well, you will have to pursue your own jn*o- 
gram, Mr. McCabe, with respect to that matter. I do not 
see how I could consider an opening statement which you 
wish to make and which I deny you the right to make, as 
a tender of testimony. You can make it as a tender of 
testimonv if vou like and then I will act on vour tender and 
your record is made. 

Mr. McCabe: If Your Honor please, I would propose to 
prove by witnesses, and I do not wish to state or call the 
names of the defense witnesses because the witness I 
might propose to call might be unavailable; I would pro¬ 
pose to prove all of the matters set forth in Defendant’s 
Exhibit No. 3. Will I be permitted to prove the matters 
set forth in Defendant’s Exhibit 3? 

The Court: If you offer the witnesses I will rule on 
them when the objection is made and you can come to the 
bench and make your offer of proof in the regular way. I 
cannot permit an open statement to be accepted as a 
tender of testimonv unless the Government concedes it. 
Do you ? 

353 Mr. Fihelly: No, Your Honor, we do not. 

Mr. McCabe: At this time, then. Your Honor, I 
offer in evidence as Defendant’s Exhibit 3- 

Mr. Fihelly: That is the i)roffer of proof! 

The Court: Do you object to it! 

Mr. Fihelly: Certainly we object to it. We have already. 
Your Honor. 

The Court: Objection sustained. 

Mr. McCabe: Your Honor will grant me an exception! 

The Court: Yes. 
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Mr. McCabe: I offer in evidence Defendant’s Exhi|bit 
No. 4-A. May I ask do we have the other exhibit heije? 
Mr. Fihelly: Here is another. ! 

Mr. McCabe: All riglit. 1 — 4 — 5 — 3. Is 2 in tjhe 
matter—oh, here it is. j 

Now, if Your Honor please, I offer in evidence Defend¬ 
ant’s Exhibit No. 1, whicli is the letter addressed to iJ. 
Parnell Thomas, which was identified by Mr. Thomas, j 
Mr. Fihelly: That is the same as the one Your Honjor 
ruled on and we object to all of this, they relate to the saijie 
substance. | 

The Court: You object to number 1? i 

Mr. Fihelly: I object to number 1. I 

The Court: Objection sustained. 1 

Mr. McCabe: Your Honor grants me an exception? 
354 The Court: Yes. I 

Mr. McCabe: Now, I offer in evidence, and thjis 
is only in connection with the motion to discharge the juijy 
because of presence in the court in the Barsky case durinlg 

arguments, and I have offered in evidence pages- | 

The Court: Didn’t you mention the pages when you r(^- 
ferred to it? i 

Mr. Fihelly: I think you did, Mr. McCabe. j 

Mr. McCabe: I mentioned it in my original offer when jt 
was marked for identification, and I shall offer those pagejs 
in evidence at this time. | 

Mr. Fihelly: We have no real objection, if Your Honoir 
please. If Your Honor feels it should go in, I leave it t|) 
Your Honor’s discretion. l 

The Court: I think it should go in so that mv reasoil 
for refusing to discharge may be reviewed. j 

Mr. McCabe: Now, I offer in evidence Defendant’s Ext- 
hibit 4-A, which consists of the envelope and the letter, 4-4 
is the envelope and 4-B is the letter, which was mailed tp 
Mr. Thomas and identified by him, and which I believe i^ 

identical with - j 

Mr. Fihelly: Number 1. I 

Mr. McCabe: Number 1. 1 
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Mr. Filielly: We make the same objection, if Your Honor 
please. 

The Court: Sustained. 

355 Mr. Fihelly: And I tliink in connection with num¬ 
ber 1, you refer to it as a letter, but it is more prop¬ 
erly a statement given by Mr. Lapidus to the committee. 

Mr. McCabe: Your Honor sustains the objection and 
grants me an exception? 

The Court: Yes. 

Mr. McCabe: And I offer in evidence Defendant’s Ex¬ 
hibit No. 5 which is, as I recall it, the statement handed up 
at the meeting of April 9th, and is either identical with, or 
practically identical, with exhibits 4 and 1. 

Mr. Fihelly: W^e make the same objection, your honor. 

The Court: The same ruling, and exception allowed. 

Mr. McCabe: Now, if Your Honor please, I wonder if 
Your Honor will indulge me while I consult with my col¬ 
leagues ? 

The Court: Yes, this is about the time for the regular 
recess. 

Mr. Marshal, would you inform the jury they will be 
excused until 1:30 ? 

35G Mr. McCabe: i^lay I reopen to the jury. Your 
Honor? 

The Court: Yes. 

Opening Statement on Behalf of Defendant. 

Mr. iMcCabe: Members of the jury, the Government hav¬ 
ing concluded its case, it now becomes my opportunity to 
state briefly to you what we intend to prove to sliow that 
this defendant should not be convicted of the charges 
against him. 

I propose to prove, first of all, that this Committee on 
Un-American Activities is not a constitutional committee; 
that it is not- 

Mr. Fihelly: I object. Just a moment. I object to the 
statement. 
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The Court: I sustain the objection. Is not tliat amohg 
the matters that I ruled on ? I 

Mr. Fihelly: Certainly, and counsel knows it. | 

Mr. McCabe: Yes, sir. I 

The Court: Well, I have ruled, Mr. McCabe. | 

Mr. McCabe: Well, your Honor, I understood you to say 
this morning that you would not rule on my right to provie 
that until I presented a witness. 1 am telling this jury thht 
I propose to call a witness to prove just that. j 

The Court: But 1 have limited your opening stat^- 
357 ment to exclude that. When you call witnesses, you 
would call them to make a tender of proof at the 
bench, so that you could preserve your record. i 

Mr. Fihelly: And, your Honor, if I may just make this 
statement, I think it is clearlv understood between us thalt 
this document Defendants counsel has, which counsel ip 
now hiding behind his back, was excluded as an allege<|i 
opening statement, which he now is doing in his statemenlj. 

Mr. McCabe: Mr. Fihelly, if there was any hiding of thip 
statement to bo done, it was done by Mr. Fihelly, because I 
am j)repared to hand it to the jury. j 

Mr. Fihelly: I know, but it has no more to do with the cas^ 
tha]i tlie flowers that bloom in the spi-ing, and his Honor has 
so ruled. 

Mr. McCabe: Let us not talk about Inding. We have 
gotten along x)retty well so far. I 

Mr. Fihelly: Let us not cut corners, then. j 

Mr. McCabe: I further propose to prove, members of th^ 
jury, that the purpose of the committee in subpoening thip 
defendant and other persons before them was not for tlnb 

purposes for which that committee was created- i 

Mr. Fihelly: If your Honor please, I object to that states 
ment. 1 

The Court: Sustained. j 

Mr. McCabe: Will your Honor grant me an excep}- 
tion ? 

The Court: Yes. 1 


358 
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Mr. McCabe: May I repeat, then, your Honor, that 
I propose to open to the jury and read to them as matters 
which I intend to prove the paragraphs set forth in Defend¬ 
ant’s Exhibit No. 3? 

The Court: Yes. 

Mr. McCabe: I understand your Honor prohibits me 
from doing that? 

The Court: That is right. 

Mr. McCabe: Call Congressman Marcantonio, please. 

Evidence on Behalf of Defendant. 

Thereupon, Vito Marcantonio was called as a witness and, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. McCabe: 

Q. Your full name. Congressman? A. Vito Marcantonio. 

Q. What is your residence? A. 231 East 116th Street, 
New York City. 

Q. And your profession or position that you occupy? A. 
I am an attorney at law by vocation and a Member of Con¬ 
gress, as well. 

Q. Have you been a Member of Congress for some 
359 terms? A. This is my sixth term. 

Q. From what district are you elected to Congress ? 
A. The Eighteenth Congressional District, New York. 

Q. Will you state the boundaries of that district? A. 
Roughly, its southern boundary is Fifty-Ninth Street, its 
northern boundary is One Hundred Twenty-Seventh Street, 
the eastern boundary is the East River, and the western 
boundary zigzags along Second Avenue, Third Avenue, Lex¬ 
ington Avenue, Fifth, and back to Third. 

Q. How many qualified voters are there in your district? 
A. I should say about 97,000. 

Q. Could you briefly characterize the make-up of the con¬ 
stituents of the qualified voters of your district- 

Mr. Fihelly: I do not think- 








Mr. McCabe: Let me finish the question. j 

Mr. Fihelly: All right, sir. ! 

By Mr. McCabe: ! 

i 

Q. (Continued) as to social position, occupation, raciil 
origin 1 

Mr. Fihelly: That is all, sir? 

Mr. McCabe: Yes. 

Mr. Fihelly: I object to the question. 

The Court: What is the relevancy of it? 

Mr. Fihelly: There is no relevancy whatsoever. j 

Mr. McCabe: I think it would have relevancy ifi 
.’160 the examination of this witness, vour Honor, to shoU’ 
that because of the make-up of his district he haj? 
paid particular attention to the activities of this Committeii 
on Un-American Alfairs and its predecessor committee, 
because of the particular impact upon persons in his district 
arising out of their national origins. I 

The Court: Sustained. E.xception granted. j 

Mr. McCabe: Your Honor grants me an exception. j 

By Mr. McCabe: | 


(^. Mr. Marcantonio, iiave you been familiar witii the activ} 
ities of the present House Committee on Un-Americar| 
Affairs since it was set up in the present session of Conj 
gross? A. Very familiar. 1 have followed its activities 
verv closelv. 1 

Q. Did you follow similarly the activities of its prede-i 
cessor committees since their inception? A. I did. r- 

Q. Has that Congress ever characterized the constituentsj 
who sent you to Congress in any particular manner? A^ 
Yes, they have. ! 

Mr. Fihelly: I object. Just a moment. You are in courtj 

You are a lawyer- j 

The Court: Mr. Congressman, when there is an objection^ 
you must not answer until I rule on it. | 

361 Mr. Fihelly: I object to the question and ask tliatj 
the part of the answer be stricken. ! 
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The Court: I did not liear the part, if there was any 
answer. 

I will ask the reporter to come to the bench and read it 
to me. 

(The reporter approached the bench and read the last 
answer.) 

The Court: All the reporter got were the words, “Yes, 
they have. ’ ’ 

I sustain your objection. 

Mr. Fihelly: I ask that the answer or a part thereof be 
stricken, your Honor. 

The Court: That will be stricken. 

By Mr. McCabe: 

Q. Do not answer this, of course. Congressman, until 
there is an objection. There probably will be. 

Are vou able to tell us now, and will vou tell us if vou are 
able, the characterization which this House C'ommittee 
applied to the constituents in your district? 

Mr. Fihelly: I object, if your Honor please. 

The Court: I sustain the objection. 

By Mr. McCabe : 

Q. You say that you have paid particular attention to 

the activities of this committee and of its predecessor 
H62 committees; is that correct? A. That is correct. 

Q. Any particular reason why you paid particulai* 
attention to their activities ? 

• Mr. Fihelly: I object, if your Honor please. 

The Court: Sustained. 

Mr. McCabe: Your Honor griints mo an exception? 

By Mr. McCabe: 

Q. Congressman Marcantonio, did this committee ever 
take any action with regard to any organization of which 
you are a member ? 

Mr. Fihelly: I object, if your Honor please. 

The Court: I do not see its relevancy, Mr. McCabe. 
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Mr. McCabe: I tliink it goes particularly, your Honor, to 
the point of showing— 

The Court: Of what? | 

Mr. McCabe: Of showing that this committee has npt 
even attempted to act within the scope of the authority 
under which it was set up. They have gone beyond thjat 
scope and engaged in deliberate smear tactics upon individ¬ 
uals and organizations, and I asked this witness whether 
they ever have acted with regard to an organization pf 
which he is a member. I 

The Court: I sustain the objection. | 

Mr. McCabe: Your Honor grants me an e.xception? 

By Mr. McCabe: 

363 Q. Arc you familiar with any activity which th^s 
committee ever took with regard to Paul B^H 
Robeson ? 

Mr. Pihelly: 1 object, if your Honor please. 

The Court: Sustained. 

Mr. Pihelly: And I suggest, if your Honor please, that 
this be proffered at the bench, if they are going to be along 
these lines. Counsel must know that they are objectionably. 
He stated to your Honor a while ago that the long line c|f 
questions that were ruled on he knew were going to h[e 
objected to and were going to be sustained. 

Mr. McCabe: There is always hope that his Honor wijll 
change his mind. ! 

Mr. Pihelly: I know there is. Hope springs eternal i^ 
your breast. 

The Court: If the succeeding questions are along tl^e 
lines that I have ruled on, I will ask counsel to come to tl^e 
bench and make the tender there. | 

Mr. McCabe: Before coming to the bench, your Honoh 
rather than come to the bench and argue at side bar, I woul^l 
like to make the argument in open court, in the presence oif 
the jury. j 

The Court: Well, that will not be permitted. 

Mr. McCabe: Your Honor will grant me an exception? 
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The argument may be somewhat extended. Would it be 
proper to suggest that the jury be excused. 

364 The Court: I think I have heard your argument 
on this very point before, Mr. McCabe. If you will 
come to the bench, if there is anything new, and it seems 
more convenient for you to be at counsel table, I will be 
glad to give you that privilege. If it is just reT)etition of 
what you have told me, there is no reason to excuse the 
iuiw. 

(Counsel for both sides approached the bench, and the 
following occurred:) 

Mr. McCabe: One reason that I believe I am entitled 
to make this argument in open court is that I think the 
defendant is entitled to a public hearing, and I think that 
the matters which I urge, even though your Honor may feel 
legally are not for the eyes of the jury, are proper to be 
made in the eyes of the public and of the press. 

Mr. Brodsky: And the defendant. He wants to hear 
it. This case is being tried in his absence, although he is 
physically present. 

The Court: He can come to the bench any time he pleases. 
MTiat about that? 

Mr. Fihelly: No objection, your Honor. 

Mr. Brodsky: I think this should bo tried in open court. 

Mr. McCabe: Your Honor rules that way? 

The Court: You do not care to make any further argu¬ 
ment at the bench? 

Mr. McCabe: Yes, I will, but I say, may I have an 
365 exception to your Honor’s denial to me of the priv¬ 
ilege of making my argument and presenting it in 
open court, in the absence of the jury, in the hearing of the 
spectators and of the press, on matters which I hope to 
prove through this witness? 

The Court: What have you to say to that? 

Mr. Fihelly: I say if they arc along the same line he is 
making, they should be made at the bench, as your Honor 
suggested, because you had this situation in the absence of 
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the jur}’. Counsel frankly told your Honor that this lo^ig 
line of questioning which had been submitted after ojb- 
jection—and some had been asked in front of the jury—^to 
your Honor at the bench he knew was objectionable ai|id 
knew they were going to be sustained by your Honor. Jii 
view of conduct of that nature, 1 think that a proffer pf 
this kind should be made at the bench, particularly whpn 
two or three questions along this same evident line, ap¬ 
plicable to other situations, have been sustained by the 
Court. I 

The Court: I will hear any further arguments you cai*e 
to make at the bench. | 

Mr. McCabe: Your Honor gives me an exception? I 
The Court: You do not care to make a further argument? 
Mr. McCabe: Oh, yes. I make a proffer of proof. I npw 
have a witness on the stand. By this witness I propose to 
prove the matters set forth in Defendant’s Exhibit 
366 No. 3. I 

(At this point Eugene Dennis, the defendant, ap¬ 
proached the bench.) j 

The Court: Yes; you can come up any time you care tt>, 
Mr. Dennis. You are not excluded from these conferencejs. 
These conferences are only so that they will be out of the 
presence of the jury. j 

Mr. McCabe: I propose to prove now by this witness wljo 
has been sworn the matters set forth in my proffer of pro(j)f 
which has been marked Defendant’s Exhibit No. 3. I pro¬ 
pose to ask him seriatim questions which will bring out ah- 
swers in proof of each one of these items. 

Mr. Fihelly: We object to each and every one of tho^e 
questions, as w^e have before, and having objected to tl^e 
subject matter, which has been sustained by your Honok 
we will object to the question being propounded of this 
witness or any witness. ! 

The Court: Objection sustained. ! 

Mr. McCabe: Your Honor grants me an exception? 

The Court: Yes. You have your record. j 



Mr. Brodsky: One of the things we want to do is qualify 
him, and I want to know if your Honor thinks we have gone 
far enough on qualification. I would like to qualify him as 
an expert. 

The Court: Mr. Marcantonio? 

Mr. Brodsky: Yes. I want to know if your Honor 

367 rules we have gone far enough. 

The Court: I am not ruling on that yet. 

Mr. Fihelly: An expert on what? 

Mr. Brodsky: Expert on the proceedings and actions of 
the committee. 

Mr. McCabe: He has testified he has followed it very 
closely, and I wish to qualify him further by showing a 
particular reason why he lias devoted a good bit of at¬ 
tention to their activities—because of the impact on him¬ 
self and on organizations of which he is a member and 
on the constituents who have regularly voted for him for a 
number of vears. 

The Court: You have made your record on that. 

Mr. McCabe: I have qualified him as an expert witness? 

The Court: I would not say he is qualified as an expert. 
He is qualified to give testimony with respect to matters 
concerning which he has personal knowledge. I do not 
know what you mean by qualifying him as an expert. 

Mr. McCabe: Let me make this olfer, then. I offer to 
prove by him that he has studied tlie standards which this 
committee has set up in their judgment of what is un- 
American and what is subversive. He has made a particu¬ 
lar study of that and is prepared to quote what members 
of the committee have said. 

Mr. Fihelly: That has nothing to do with the issues in 
this case, your Honor, under Title II, Section 192. 

368 The Court: I sustain the objection to that testi- 
monv. 

Mr. McCabe: Your Honor grants me an exception to 
that? 

The Court: Yes, indeed. 
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I 
I 

I 

I 

(Counsel resumed their places at the trial table, and ihe 
following occurred:) j 

By Mr. McCabe: j 

Q. Congressman Marcantonio, during the Govermnen|t’s 
case there was testimony concerning the personnel of ^he 
House Committee on Un-American Affairs, and among tjhe 
persons designated as a member of that committee wfas 

Congressman Kankin- j 

Mr. Fihelly: Just a moment. I ask that this proffer |of 
evidence be made at the bench. i 

The Court: I do not know what he is leading to, but|it 
looks as though it is repetitious of some other questions] 
Mr. Fihelly: The matter has already been submitted jto 
your Honor and ruled on, and counsel knows it. | 

Mr. McCabe: I do not think this has. ! 

The Court: If there is any doubt about it, yon had bettbr 
come up here. i 


(Counsel for both sides approached the bench, and tjie 
following occurred:) 1 


Mr. McCabe: I propose to prove through this questi(|)n 
that Mr. Rankin is not a Member of Congress, not a la'jv- 
fully elected Member of Congress, and is not a meip- 
369 ber of anv committee of Congress. 

w o I 

Mr. Fihelly: It has nothing to do with the issu|?s 
of this case. I 

The Court: I sustain the objection. I think that is cov¬ 
ered. ! 

Mr. Fihellv: That is Defense No 1. I 

•' , i 

Mr. Brodsky: I want to make sure we are getting a wi|t- 
ness through whom we ai*e making a proper proffer (j>f 
proof. Your Honor has ruled on that? | 

The Court: Very well. ! 

(Counsel resumed their places at the trial table, and 
the following occurred:) j 


l 

I 

I 




By Mr. McCabe: 

Q. Congressman Marcantonio, were you in attendance 
at a session of Congress held Tuesday, April 22, 1947, at 
which Mr. Thomas, chairman of this committee, offered a 
privileged resolution, and, for the purpose of allowing the 
witness to refresh his memory, is there any objection to 
my showing him the Congressional Record ? 

Mr. Fihelly: No objection. 

The Court: You may show it to him. 

By Mr. McCabe: 

Q. I direct the attention of the witness to the Congres¬ 
sional Record for Tuesday, April 22, 1947, particularly at 
page 3929, second column. I ask the witness to re- 
370 fresh his recollection by looking through the pre¬ 
ceding pages (handing a document to the witness). 
A. Yes. 

Q. I show you til roe documents which have been marked, 
respectively. Defendant’s Exhibits 1, 4-A and B, A consist¬ 
ing of an envelope, and 5. I believe it is agreed that the 
contents are identical. They consist of a statement made 
by Mr. Dennis in explanation of his nonayjpearance on April 
9, or of a letter containing the same material. 

Mr. Fihelly: Mr. McCabe, I will admit, to save time, as 
far as I know, none of those documents were ever submitted 
in detail to the Congress. 

Mr. McCabe: I would like to have it from the witness and 
ask Congressman Marcantonio this question. 

By Mr. McCabe: 

Q. In the discussion whether or not the House should act 
on that special resolution citing Eugene Dennis for con¬ 
tempt, was that letter containing Dennis’ explanation for 
his failure to appear presented for the consideration of the 
House ? A. It definitely was not. 

Q. I direct your attention to one portion of the proceed¬ 
ings in which, I believe, reference was made to it. That is 
in the testimony of Mr. Mundt, third column of page 3930. 
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Do you recall that a statement was read there pjir- 
•171 porting to be from a letter sent by Mr. Dennis (hai|id- 
ing a document to the witness) ? A. I recall listening 
to Mr. Muiult’s speech. T particii)ated in the debate an(|l 1 
was present, and T remember Congressman Mundt’s speejsh, 
and I do recall his making this statement, substantially, j 
Q. What was the statement that he made there? j 

Mr. Fihelly: Is that the one that was read before? i 

]\rr. McCabe: The one statement, “This is to”- | 

Mr. Fihelly: Is that the one that Mr. Mundt was ques¬ 
tioned about this morning? 

Mr. McCabe: Yes. i 

Mr. Fihelly: I thought so. 

The Witness: “I will read the first statement of his 
attorney’s statement. This is to inform you that I shall not 
attend tlie meeting of your committee on April fi, 11)47.” 

By Mr. McCabe: j 

1 

(^. Did Mr. Mundt or anybody else read anything furtliji*' 
of the eleven pages of that letter? A. None at all. I 

Q. By the way, have you, Mr. Mai-cantonio, i-ead the 
reports of this committee as issued from time to time? A. 
Yes. I 

Q. Are you familiar with the activity which this corp- 
mittee took within the last two or three weeks wi|h 
372 regard to the Southern Committee on Human Wejl- 
fare ? j 

Mr. Fihelly: If your Honor please, that is irrelevant and 
immaterial to the issues of this case. i 

The Court: Yes. That has been up befoie. Of coursji, 
the answer to this is yes or no. He may answer yes or no. j 

By Mr. McCabe: | 

I 

Q. Are you familiar with it ? A. Yes, definitely. | 

(^. Do you know whether or not, in its consideration cif 
tlie characterization as subversive which it applied to the 
Southern Conference on Human Welfare, the House Un- 
American Committee had before it any members or repre- 


I 

1 




sentatives of that committee ? A. 1 definitely know that 
they did not. 

Q. And do you know how they characterized that com¬ 
mittee? A. The characterization was that it was sub¬ 
versive, or substantially to that effect. 

Q. Do you recall whether the House Committee at that 
time described any action which they would take regardin^a* 
a meeting to be held in Washington to be addressed, under 
the ausx)ices of that committee, by the former Vice Presi¬ 
dent, Mr. Wallace? A. Well, the statements that were 
issued I believe by Chairman Thomas of the cornmit- 
tec was that the meeting would be covered, that there 
would be agents of the committee to spy on the meet¬ 
ing, to see who was going to the meeting, and to make rec¬ 
ords of what was said. That statement also appeared in the 
press. 

In the report filed by the Committee on Un-American 
Activities on the Soutliern Conference for Human Welfare, 
there is one thing that stands out, and that is that no¬ 
where— 

Mr. Fihelly: If your Honor please, I think the question 
has been answered. This is a dissertation that the learned 
counsel is giving the Court and the jury. 

The Court: I sustain the objection. 

Mr. McCabe: Will your Honor grant me an exception? 

By Mr. McCabe: 

Q. 1 will ask the witness now to state what it was that the 
committee had to say regarding the Southern Committee on 
Human Welfare. 

Mr. Fihelly: It is irrelevant and immaterial and, if your 
Honor xjlease, I have been patient in letting it go as long as 
I have. I object to it as irrelevant and immaterial. 

The Court: Sustained. 

By Mr. McCabe: 

Q. Are you familiar, Congressman Marcantonio, with the 
personnel of the leading members of the Southern Commit¬ 
tee on Human Welfare? A. Yes. 



374 Q. Are you familiar witli the aims of that cojm- 
mittee? A, Yes. j 

Mr. Fihelly: If your Honor please—^just a moment, sir}— 
this is irrelevant and immaterial. It has nothing to do wjth 
the defendant’s in this case having made a wilful default^ 
The Court: Sustained. i 

Mr. McCabe: Your Honor will grant me an exception ’! I 


By Mr. McCabe: 

Q. What are the aims of that committee? 

Mr. Fihelly: I object, if your Honor please. 
The Court: Sustained. 


By Mr. McCabe: 

(^. And what have been the activities of that com¬ 
mittee— 

Mr. Fihelly: Same objection. 

Mr. McCabe: Let me finisli the question, to get a recoi|d. 
Bv Mr. McCabe: I 


Q. —the activities of that committee during the years ^n 
which you have been familiar with it? j 

The Court: Do you object to that? j 

Mr. Fihelly: I am objecting, yes. I 

The Court: Sustained. 


By Mr. McCabe: i 

Q. To your knowledge. Congressman Marcantonio, has 
there been anvtliing subversive or un-American in the actiy- 

* ^ • I 

ities of the Southern Committee on Human Welfaj-<i‘? 
375 Mr. Fihelly: I object, if your Honor please. i 
The Court: Sustained. | 

Mr. McCabe: Cross-examine. 

I 

Cross-examination ’ 


By Mr. Fihelly: j 

Q. How many members of the Communist Pai’ty do you 
know, Mr. Marcantonio? Many or few? A. I know some. 
Q. How many do you know? A. I know Mr. Dennis, j 
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Q, How long have you known him? A. I hav'C known Mr. 
Dennis for about 4 or 5 years. 

Q. Under what name did you know him during the 4 
or 5 years? A. Eugene Dennis. 

Q. Did you ever know he used any other name? A. Not 
to my knowledge. 

Q. You know he is secretary of the Communist Party, 
don’t you? A. Ido. 

Q. A good friend of yours, isn’t he? A. I would say that 
Mr. Dennis has been to see me on several occasions with 
regard to particularly the questions of labor, the defense of 
labor’s rights and defense of Negro rights in 
376 America. 

Q. Now, how many other Communists do you 
know? A. I know some in my Congressional District. 

Q. Name the Communists whom you know. 

Mr. McCabe: That is objected to, your Honor. 1 have 
no objection to his qualifying this witness as to his ac¬ 
quaintance with Communist Party members, but as to the 
individual members, I think that is entirely irrelevant to 
this issue. 

The Court: What do you have to say to that, Mr. Fihelly ? 

Mr. Fihelly: I say this, if your Honor please. I have 
asked him whether he know many or few. He evaded me. 

Mr. McCabe: That is objected to. 

The Witness: I did not evade anything in the case. 

Bv Mr. Fihellv: 

•> 

Q. Do you know many or few Communists ? A. I know 
some. 

Q. Can you answer whether you know many or few, 

sir? 

Mr. McCabe: That is objected to. Just a moment. That 
is objected to, because what might mean many in Mr. Marc- 
antonio’s mind might be few in Mr. Fihelly’s mind. 

Mr. Fihelly: I will withdraw the question. 



By Mr. Fihelly: i 

Q. How many do you know ? A. I should say about 120, 
25. i 

Q. I will ask you one more question. Do you approve 
of the principles and philosophies and polititsal 

377 teachings of the Communist Party? Yes or jio. 
A. I still believe in the capitalist system as is. | 

Mr. Fihelly: May the question be answered, if yc^ur 
Honor please? j 

The Court: Yes. Answer the question. | 

The Witness: All right- 

Mr. McCabe: I would say that the question is something 
that cannot bo answered yes or no, if you approve the 

principles. Now, according to logic- j 

Mr. Fihelly: The system- j 

Mr. McCabe: Just a moment, Mr. Fihelly. Don’t jjet 
excited. 1 

The Court: Do you object to the question? 

Mr. McCabe: I object to the question. ! 

The Court: I sustain the objection. ! 

By Mr. Fihelly: | 

Q. Among your acquaintances, how many friends ([lo 
you have who are Conununists? A. May I say somethiilig 
to the Court? 

The Court: No. j 

Mr. Fihelly: Just a moment. No. | 

The Court: Unless you want to correct some statemoiit 
you made. ! 

The Witness: No, but I think since I am a public oflSci^l, 
that kind of question should not be permitted to ie 

378 left up in the air. | 

Mr. Fihelly: I think it should bo answered. 11 
would like to see it answered. j 

The Court: Counsel objected. I sustained the objec¬ 
tion. i 
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Mr. McCabe: I objected to the foini of the question, in 
which he said, “Do you approve the principles?” That 
means all the principles. If he approves one principle, 
then, of course, his answer would have to be no. 

The Court: I asked you if you objected. You said you 
did. I have sustained it. There is nothin^ before me at 
this moment. 

By Mr. Fihelly: 

Q. Among your friends and acquaintances, how many 
close friends do you have who are members of the Commu¬ 
nist Party? A. I have no close friends that are members 
of the Communist Party. I have veiy few close friends in 
my life. 

Q. Aren’t you in Congress the champion of the Commu¬ 
nist Party? A. I am the champion in Congress of demo¬ 
cratic rights in America. I have been fighting to sustain 
this Constitution of ours against the invasion of domestic 
fascism, Ku Klux Klanners, (memies of labor, and enemies 
of democraev. 

Q. And haven’t you fought fight after fight for the Com¬ 
munist Party in the halls of Congress? A. I have fought 
for the constitutional rights of the Communist Party 
379 in defense of democracy. Read the Congressional 
Record and you will find that every word here today 
I have said in the Congress of the United States. 

Mr. Fihelly: I have no further questions. 

Mr. McCabe: That is all. 

The Court: You are excused, Mr. Congressman. 

(The witness left the stand.) 

Mr. McCabe: If your Honor please, the defense offers in 
evidence—I think I have already offered in evidnee—ex¬ 
hibits 1, 2, 3, 4, and 5, and the defense rests, your Honor. 

The Court: Is there any rebuttal? 

Mr. Fihelly: No rebuttal. We are ready to argue the 
case, or even willing to submit it without argument. 

Mr. McCabe: At this time- 
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The Court: Do you wish to come to the bench to malke 
a motion? Will it be a protracted argument or justj a 
renewal of the motion? i 

1 

(Counsel for both sides approached the bench, and t|ie 
following occurred:) j 

Renewal of Motion for Acquittal. I 

Mr. McCabe: I simply would like to make again a moticjui 
for a directed verdict of acquittal. i 

The Court: The motion is denied. ! 

1 

(Counsel resumed their places at the trial table, aijd 
the following occurred:) j 

.■]8{) Discussion on Prayers for Instructions. ! 

I 

The (?ourt: Now, Mr. District Attorney, do you havje 
any prayers? [ 

Mr. Fihelly: No, your Honor. j 

The Court: Do you have any prayers, Mr. McCabe? j 
Mr. McCabe: Yes. | 

The Court: Are there a number of them ? } 

Mr. McCabe: Yes. i 

The Court: Well, the jury will retire from the roonji 
while these requested instructions are discussed. j 

(The jury left the courtroom.) ! 

Mr. McCabe: If your Honor please, I hate to ask yoiji 
to read a hieroglyphic note. Mr. Freedman has handed mk 
some. They seem to be fairly legible. | 

The Court: If I cannot read them, I will ask for q 
translation. j 

Perhaps they had better be shown to Mr. Fihelly, to seQ 
whether he has objections. i 

Mr. McCabe: Thank you, your Honor. I 

The Court: W^e will come to that after we finish thd 

I 

typewritten requests. I 

How about No. 1, Mr. Fihelly? i 

Mr. Fihelly: It is objectionable. | 

The Court: I will deny it. | 
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No. 2. 

381 Mr. Fihelly: It is objectionable. 

The Court: I will deny it. 

Mr. McCabe: I will take an exception to all those denied 
at the end, instead of doing it seriatim, your Honor. 

The Court: Just as you wish. 

Do you object to No. 21 
Mr, Fihelly: Yes, your Honor. 

The Court: Denied. 

No. 3, Mr. Fihelly? 

Mr. Fihelly: I object to it, your Honor. 

The Court: No. 3 is denied. 

I am denying these without further argument because 
up to this point they raise the same questions which had 
been discussed rather fully. I assume you do not care to 
reiterate what you had to say then? 

Mr. McCabe: No; I think the exception would cover it, 
your Honor. 

The Court: 1 did not want you to think that I was de¬ 
priving any argument you wished to make. 

Mr. McCabe: It would be the first time during the 
course of the trial, your Honor, and I know it would not 
happen. 

The Court: No. 4. 

Mr. Fihellv: It mav be true as an academic statement, 
but I do not think it has any place here. 

The Court: Denied. No. 5. 

382 Mr. Fihelly: I object to it. 

The Court: Denied. 

No. 6. 

Mr. Fihelly: I object to it. 

The Court: Denied. 

No. 7. 

Mr. Fihelly: I object. 

The Court: Denied. 

No. 8. 

Mr. Fihelly: I object to it. 

The Court: Denied. 



No. 9. 1 

Mr. Fihelly: I object to it, your Honor. j 

The Court: Denied. i 

No. 10. I 

Mr. Fihelly: I object to it. i 

The Court: Denied. j 

No. 11 will be denied. ' 

No. 12 will be denied. i 

No. 13. How about No. 13, Mr. Fihelly? | 

Mr. Fihelly: I think this, your Honor, that under tjhe 
rulings which have been made in the case, particularly by 
Justice Kecch, and other rulings made by the Court, the'jre 
is a presumption, which has not been rebutted in this cafio, 
that the committee was properly organized, wjis 
383 properly functioning, and there is a presumption that 
it was sitting for legislative inquiry purposes. Thete 
has })een nothing to the contraiy here in evidence. i 
The Court: I will deny it on the ground that there U 
no evidential basis for it. j 

No. 14. I 

Mr. Fihelly: It is about the same thing, your Honor. ! 
The Court: I will deny that. ] 

I will deny 15. | 

I will deny 16 . 

I will deny 17. ' 

I will deny 18. i 

How about 19? I think that is a good prayer. ! 

Mr. Fihelly: It differs a little bit from your Honor’s 
ruling, that is all. It does concur with my general viewt 
on it, your Honor, as I argued them to the Court. 

The Court: My view is that the word “wilful” meani 
intentional, and that a wilful default means a deliberate^ 
intentional default. This prayer says that you cannoi 
find that he wilfully defaulted simply by his nonappearf 
ance. It has to be intentional. 

Mr. Fihelly: I had no objection to the prayer, but I hacl 
in mind what your Honor said about an individual being 
ill. 
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The Court: That would be a technical violation. 

384 Being ill, he would intend not to appear. 

Mr. Fihelly: I have no objection to it as it is 

worded. 

The Court: I will grant 19. 

I will deny 20. 

I will deny 21. 

I will deny 22. 

I will deny 23. 

Now', I will look at that one that was submitted on yellow 
paper. 

Have you read it yet? 

Mr. Fihellv: I have not had a chance to. 1 will l)e glad 

«r7 

to submit them to your Honor, i! there is any doubt about 
it, to save time. 

The Court: Is there any objection to 24, Mr. F^iheliy:' 
Mr. Fihelly: I have no real objection to 24, your Honor. 
Tlie Court: I will grant No. 24. 

I will deny 25. 

I w’ill deny 26. 

I W’ill deny 27. 

There are two 27’s. 

Now, may I ask you to change 27 to 28, 2-^ to 29, and so 
forth ? 

I w'ill deny 28. 

T will deny 29. 

I W’ill deny 30. 

385 I w’ish you w’ould look at 31, Mr. Fihelly. 

Mr. Fihelly: That matter w'as already passed on 
by Mr. Justice Keech, your Honor. 

Mr. McCabe: I do not think the rulings of Mr. Justice 
Keech are binding on this Court. 

Mr. Fihelly: It w’as argued before Mr. Justice Keech. 
The Court: I do not believe that is binding on me, how¬ 
ever. 

Mr. Fihelly: I agree w’ith you, but if your Honor follows 
that as a matter of law’, that w’ould be binding and w’ould 
be the end of it in the case. 





The Court: If what? j 

Mr. Fihelly: If your Honor follows Mr. Justice Keechj— 
I agree that your Honor has to pass on it as a matter bf 
law one way or the other—and follows the other judgjes 
who have made decisions, including Judge Caffey U 
New York in the Josephson case—and I have the opinion 
here—that prayer would be improper and irrelevant; aid 
also Mr. Justice Holtzoff, in his opinion, made the same de¬ 
cision in the written opinion in the Barsky case. ! 

The Court: Where is that covered in Mr. Justice Keechi’s 
opinion? What page is it? | 

Mr. Fihelly: I have it on page 5, your Honor. I 

The Court: Is it the bottom of the page? I 

Mr. Fihelly: No; right at the to-p. The secoijd 
386 paragraph seems to go right into it. ! 

The Court: Justice Keech’s opinion relates j:o 
the resolution. This prayer relates to the committee’s ac¬ 
tion in respect of standards. Probably the same reason 
would be applicable. ! 

Mr. Fihelly: That is what I had in mind. | 

The Court: I will hear you, if you care to be heard, Mjr. 
McCabe, on that prayer No. 31. [ 

Mr. McCabe: I wonder if you will hear Mr. Freedman cjn 
that, your Honor. Franldy, I am not familiar with th^t. 

Mr. Freedman: If your Honor please, on this questioji, 
this request to charge is related to section 192, which is 
the offense charged here, which says that the committee, c^f 
course, may subpoena or summon witnesses upon any mat¬ 
ter, and that has been judicially determined in the castjs 
which have come before the court to mean any matter 
lawfully within their jurisdiction under that statute. | 
Now, if that is so, then no witness may be lawfully 
brought before them except if they have some purpose 
which they lawfully had a right to summon them on withi]n 
the jurisdiction which had been conferred upon them—that 
is, some lawful matter. | 

The resolution on its face w’as to investigate subversive 
and un-American propoganda activities. WTiat those ac- 
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tivities were we have tried to find out from Mr. Thomas 
when he was on the stand—that is, whether or not 

387 they had a recognizable standard which would meet 
the test of the statute—that they were subpoenaing- 

witnesses for a purpose which they were given authority to 
do. 

Now, unless they had a standard, a recognizable stan¬ 
dard, either for themselves or for a witness who was called 
before them, there is no way of knowing whether or not a 
man who is being summoned for a purpose for which they 
had a right to summon him was legally summoned; and we 
feel, therefore, that that goes to the very heart of the 
subpoena issued in this case, as it would to a subpoena is¬ 
sued in any other case, namely, whether or not the witness 
was being summoned for a purpose for which they had n 
right to summon him. 

In this case we say the mere language of the resolution 
and the statute—since they both operate under the statute, 
and the resolution, which embodies that—since they optn-a- 
ted under that statute, which itself provides no staiulard, 
and they themselves had no standard, no witness would 
know whether he was being summoned for a i)urpose for 
which they had authority to summon him. 

We therefore ask your Honor to charge the jury that 
unless they find that the witness was being summoned by 
the committee for a purpose for which they had a lawful 
right to summon him, that summons in essence was not a 
valid summons, and the violation or refusal to obev that 
summons would not in itself constitute a contempt. 

388 I think that is the essence of what is intended to 
be covered by this requested charge, for which there 

is some authority or basis in the testimony given by Mr. 
Thomas, that they had no standard except as each individ¬ 
ual member of the committee had something in liis own 
mind. 

Mr. Pihelly: Of course, your Honor, you get back to the 
statute. Whoever, having been summoned, wilfully makes 
default, it says. 






Ill the Sinclair and other cases they say, even if counsel 
advised you, as they claim this man was, that was irrele¬ 
vant and immaterial if you were summoned and wilfully 
made default, in addition to the justices having found tl^at 
there were standards and that that attack was improperj 
Mr. McCabe: Of course, the word “wilfully” was not |in 
the statute under which Mr. Sinclair was convicted. | 
Mr. Fihelly: Of course, we have already argued th^t. 
I have argued that to the Court, Mr. McCabe. | 

The Court: I will deny 31. j 

Now, you said you wish to note exceptions to each and ill 
that I have denied, Mr. McCabe? j 

Mr. McCabe: Yes, your Honor. | 

The Court: Very well. Exceptions will be noted. | 
How much time did you say you wanted, Mr. Fihelly ? j 
Mr. Fihelly: I do not think T will need over !^0 
389 minutes. i 

I 

The Court: How much do you want, Mr. McCab(‘ ? 
Mr. McCabe: I would say about 20 or 25 minutes, but lit 
is my ovm observation that when I say I need 25 minutes jit 
indicates it is a lawyer’s 25 minutes, which may run 28 <|)r 


30 minutes. | 

The Court: Not in my court. When 1 fix times for a|r- 
gument, I have found by experience that I must limit it to 
that. So you fix the outside limit and then understand yciu 
do not have to take that limit. 1 

Mr. McCabe: I would say that 45 minutes would be tJie 
outside, and I say I hope I will be considerably shorter thin 
that. j 

The Court: That will probably send it to the jury rather 
late, 4 o’clock. Unless you gentlemen have some engage¬ 
ment tomorrow, I think it would be wise to let the argumejit 
and charge go to the jury tomorrow. j 

Mr. Fihelly: No objection. j 

Mr. McCabe: That will be satisfactory. 

The Court: You said something about engagements in 
Philadelphia. I want to accomodate you. | 
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Mr. McCabe: I was able to let that case go over. I ap¬ 
preciate it. 

The Court: If there is no objection, I will continue the 
case until tomorrow, so that the arguments and the sub¬ 
mission of the instructions by the Court to the jury 
390 will be over probably before the end of the fore¬ 
noon. 

Bring the jury in, Mr. Marshal. 

(The jury retunied to the courtroom.) 

The Court: Members of the jury, the wise has now been 
closed so far as the taking of testimony is concerned and 
so far as legal matters are concerned that involve the 
taking of testimony. 

I have suggested to counsel, and they have agreed, that 
the case go over until tomorrow, in order to hear their sum¬ 
mations and my instructions, and then submit the case to 
you probably before 12 o’clock. That will keep you from 
staying here too late this evening. 

So you are excused until tomorrow morning at 10 o’clock, 
and keep in mind my admonition to you not to discuss this 
case with anvone or allow anvone to discuss it with vou, not 
to read the newspapers or newspaper accounts about it, 
and not to listen to the radio. 

^ -5^ # '•A’ Vi* 'X- # <•!: )J{. 

PROCEEDINGS. 

394 Mr. Fihelly: If Your Honor please, there are two 
brief matters I would like to take up at the bench that 
should be taken up. 

(Counsel for both sides approached the bench and the 
following occurred:) 

Mr. Fihelly: I have two brief matters I want to discuss. 
I think Your Honor made a very wise decision in putting 
argnment over until this morning. When we were talking 
about the time yesterday, I mentioned I would take 20 
minutes. I figured we w^ere going to the jury then, but I 
don’t think I will take over 30 minutes. 


Tlie Court; 1 shall give each side the same time. 

Mr. Fihelly: I don’t think I will take over 30 minutes. ! 
In addition to that, I have these two brief prayers th|t 
1 have drawn up overnight. I will give counsel copies of 
them. j 

The Court: 1 will cover number 1 in my general instruj.*- 
tions. I 

Number 2 does not have all the elements. I think tlnjit 
there are more elements than that. I 

Mr. Fihelly: That was the charge Judge Holtzoff gav0. 
The Court: Well, now, I think that there are more el^- 
iiienls than that. The first element is that the chairmah 
of the committee caused to be issued and prepared 
a summons or subpoena directing this man tp 
appear. 

Mr. Fihelly: That is right. i 

The Court: Mr. Dennis can come to the bench if he wants. 
■'I’ou are entitled to come up here, Mr. Dennis. Youir 

counsel said yesterday that you did want to come up. I 

i 

(The defendant approached the bench.) | 

The Court: Tlie first element is that the chairman cause^l 
to be prepared a subpoena or summons directing the de¬ 
fendant to ajjpear on the date named and at the placji 
named to testifv on matters committed to the committee 

I 

by law. 

Mr. Fihelly: That is right. j 

The Court: The second element is that the chairmaiji 
authorized Mr. Stripling to make service of that summonj^ 
or subpoena. j 

The third element is that Mr. Stripling did serve that 
subpoena in that he placed the same in the possession of 
the defendant. I 

The fourth is that the defendant, knowing that he ha(l 

been served with a summons or subpoena, made wilful del 
fault, that is to say, he failed to appear on the date and 
the time specified in the subpoena; that the term wilfulj 




as I have held, means an intentional and deliberate default, 
not an accidental nor an inadvertent default; and that 
motive upon the default is immaterial. Generally speak¬ 
ing, those are the elements which I shall tell them 
:j9G must be established beyond a reasonable doubt be¬ 
fore they may find the defendant guilty. If each and 
all of these arc not established beyond a reasonable doubt, 
their verdict should not be guilty. 

]\[r. Fihelly: I think two or three of these are included 
in the fact of the summons. 

Tlie Court: I do not like it that way. 

Mr. Fihellv: I will admit two or three of them were 
folded into one. 

The Court: I will deny number 1 and 2 and w’ill cover 
them in my general charge along the lines I have indicated. 

Mr. McCabe: May I suggest this: It might be important. 
Vour Honor said one thing they must establish is that the 
chairman directed the issuance of the subpoena. 

The Court: That is what the statute says. 

Mr. McCabe: It has in that issued under the signature 
of the chairman, or any chairman of a subcommittee, and 
at the direction of the chairman. 

The Court: Well, the chairman did in this case, accord¬ 
ing to his testimony. 

Mr. McCabe: The reason he gave: He said he signed the 
subi)oena in blank so that if he went out of town Stripling 
would have it. 

The Court: I thought in this case it was more restrictive 
to bring it down to the proof. I thought that was to 
.397 the defendant’s benefit, but I see no objection if you 
want me to do so, to say that the subpoena was 
directed to be issued by the chairman, or whatever the 
statute says. There is no evidential basis for anything 
about the chairman in this case. 

Mr. McCabe: Outside of this: The subpoena, that blank 
subpoena was used and that had been prepared for emer- 
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geiicy and no emergency existed in this case. The chair¬ 
man was there. j 

The Court: I think I will give it that the chairman h^d 
the right, and that is the only thing for which there is any 
evidential basis. If I go beyond that it will put the juj:y 
in the realm of speculation. 

Mr. McCabe: That is right; there is point to that. 

There may be no objection when it is given. | 

The Court,: When I am through with the charge, con}ie 
to the bench and make your objections. | 

Mr. McCabe: Now, the thought occurred to me, and this 
may be somewhat far fetched, as to whether or not "v^e 
would be entitled in this case to a charge on circumstanti]al 
evidence. In other words, the jury is asked to find wilfiil 
default from certain circumstances, circumstances that aj’e 
in non-appearance. i 

The Court: You mean, the usual charge on reasonabie 
hypothesis of guilt? I 

Mr. McCabe: Yes. | 

The Court: Do you have any objection to that ? j 
:198 Mr. Fihelly: No. j 

May I have the exhibits. 

The Court: I liave not all of them. I have some. 

.Mr. Fihelly: I would like to have them. j 

The Court: AVhen you are through, will you let me haMe 
them back? | 

Mr. Fihelly: Yes. ! 

The Court: I think I will need them in the charge. | 

I 

(Counsel resumed their places at the trial table and the 
following occurred:) 

The Court: I am directing the clerk, gentlemen, to pdt 
all the briefs and papers that you submitted during th^ 
course of the trial into the file so that they will be in ther^. 
Did you say you wanted 45 minutes? 

Mr. McCabe: Yes, sir. 1 
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The Court: Each side will be allowed 45 minutes. Here 
is another exhibit, Mr. Fihelly. 

Mr. Fihelly: This one I will need, Your Honor. 

May I proceed? 

The Court: Yes. 

Opening Argument to the Jury on Behadf of the 

United States. 

Mr. Fihelly: May it please Your Honor and you ladies 
and gentlemen of the jury and prospective juror: Court 
opened this morning with the substantial words: 
.'199 ‘‘God save the Government of the United States 
and this Honorable Court.” Now, may the courts 
always be opened in this District with those words. 

You ladies and gentlemen of the jury are privileged to 
try one of the most important cases that has ever been 
tried in this District, the case of the United States against 
Eugene Dennis, secretary of the Communist Party. 

The evidence in this case shows that Dennis set himself 
up as the single, as the leader of the Communist Party, 
and l)elieved he was bigger than and greater than and more 
imi)ortant than the United States Government. God help 
us if he or anyone else, as the symbol of that party, gets 
away with that, if I may use the language of the street. 

The issues are very simple in this case. They are so 
simple, ladies and gentlemen of the jury, that we have had 
hundreds of red herrings drawn before you so you could 
not see the simple issues. 

Title 2, Section 192 of the United States Code, as I told 
you members of the jury before, and as His Honor will 
tell vou, states that whoever takes wilful default while 
having been summoned by a committee of Congress, takes 
wilful default, is guilty of a misdemeanor. 

Now, the only issues in the case are: Was this defendant 
lawfully summoned to appear before a committee, the 
Committee on Un-American Activities, and again, 
400 did he wilfully default. By those words, wilful de¬ 
fault, as His Honor will tell you, is meant did he 






deliberately and intentionally default from the appearaijice 
after having* been lawfully summoned. j 

As I say, thei-e have been a lot of red herrings run acr(l>ss 
this ease to distract you from the real issues in the cape. 

As you go along later on and hear from counsel for tjhe 
defense when he addresses you, think and say to yourself 
in that argument: Is he meeting the issues of this case, t^e 
simple issues? Then you will see w’here the red herrings 
go and where they fall. j 

Has the defendant answered the questions? What djid 
Mr. Marcantonio tell you? He didn’t answer them. His 
defense has not been answered by any witness. j 

First, was the defendant lawfully summoned by the Coi^i- 
mittee on Un-American Activities on March 26 of this yeajr, 
and secondly, did he intentionally and deliberately 
default? Marcantonio had nothing to say about that, biit 
lie went over and shook his hand and wished him luck. 
About iVIarcantonio, I will have more to say about hiin 
later. i 

On the evidence in the case, when counsel is talking io 
you, think of these single issues, the simple issues, arid 
think further when he addresses you, ladies and gentlemeh, 
whether he is meeting the issues, whether he is on tHe 
beam. I am going to stay on the beam, and whqn 
401 counsel addresses you, think whether he is on or off 
the beam. I 

We placed before you Resolution 601 of the Seventjf- 
ninth Congress, which put into existence this Committee oh 
Un-American Activities, and it stated that the comraitteh 
has a right and had a duty and was empowered to examinje 
into and investigate un-American activities and subversive 
propaganda in the United States and to make a report tq 
Congress, if necessary, with respect to remedial legislatioii(. 

We placed another resolution before you, and there it5 
no dispute between defense counsel and myself, no evij- 
dence contradicting this, and this same resolution wa^ 
carried again into existence, and the committee was emi- 
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powered to function further under that same law 601, and 
we find that the individuals who were appointed on that 
particular committee Avere as follows: 

John Parnell Thomas, of New Jersey, chairman; Karl 
E. Muiidt, of South Dakota; John McDo-well, of Pennsyl¬ 
vania; Richard M. Nixon, of California; Richard B. Vail, 
of Illinois; John S. Wood, of Georgia; John E. Rankin, of 
Mississippi; J. Hardin Peterson, of Florida; and Herbert 
C. Bonner, of North Carolina. We have a universal com¬ 
mittee in its selection from the various States, and it has 
been stated to you, ladies and gentlemen, and there is no 
dis])ute about it, that the Congress of the United States 
thought that this committee was important enough to be¬ 
come a standing and permanent committee, despite what 
Marcantonio thought of it. 

402 There are 435 members of Congress, and Marcan¬ 
tonio was the only individual who voted against 
citing the defendant. Not only that, but he shook his hand 
wlien he left the stand. Birds of a feather flock together. 
I am sure that Marcantonio will get a fusillade of com¬ 
munist votes when he is up for election. 

Mr. McCabe: I do not think that the Communist Party 
is up on trial. 

Tlie Court: I shall instruct the jury the Communist 
l*arty is not on trial. 

Mr. Fihelly: I understand that. 

In addition to the committee having been made a stand¬ 
ing- committee, ladies and gentlemen of the jury, we have 
the fact as has been stated by counsel and reemphasized in 
liis questions to you when we were all attempting to get 
a fair and impartial trial jury, that the President of the 
United States issued a Loyalty Order, and we have all 
tliose facts to consider. 

I am sorry to find out also, and I might go into it before 
I go over the evidence that Mr. Marcantonio, from ques¬ 
tions that have been propounded to him by defense counsel, 
and I am very sorry it happened, that they bring in a race 
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question into tliis case. There is one thing 1 have alwayis 
iound that takes the race question out of the picture and 
bi-ings them all close together, and that is when any foreigji 
or domestic dictator attacks American institution;];. 

403 There is no color of citizens; we find them all alike 
and it wipes out I'acial problems, and it solves theiri, 

and it has done it again and again, and it will do it in this 
case, despite the emotional appeal of counsel to certain 
members of this jury, who are all American citizens. 

The evidence in this case shows, ladies and gentlemen of 
the jury, uncontradicted, that this committee was function¬ 
ing properly on the 26th of March and on the 9th of April, 
and they were investigating and inquiring into the activih 
ties of the Communist Party and its members in th^ 
United States. 

Tlie defendant in this case, about eight days before 
March 26, wired the chairman of the committee and said: 
I would like to appear as a representative of the Com^ 
rnunist Party before your committee, and a wire was sent 
])ack: You may appear. 

Then another wire: How much time can I have? An(f 
the response was: You may have two hours. 

On Marcli 26 the defendant appeared before the commitl 
tee, and there was a quorum and there was a lawful meetj 
ing. The question was propounded by Mr. Stripling, whq 
was authorized to ask that question: What is your iiamei 
The defendant said: Eugene Dennis. 

(Questions were asked then by Mr. Stripling as to whetlieil 
tliat was his right name, his proper name, and there was 
no answer. 

404 Mr. Thomas, the chairman of the committee, then 
attempted, and the evidence is he asked four or five 

(luestions along that line, and in answer to the question, 
tlio man who wanted two hours to talk would not talk for 
two minutes. j 

.Mr. Peterson, another member of the committee, then 
asked one of these questions as to his name, and there waS 





a refusal to answer, and you get the answer, as Mr. Strip¬ 
ling answered; My hair is brown and my eyes are blue. 

Well, the eyes of this jury are not blind at all, and the 
ears of this jury are not deaf at all. 

You have heard the evidence in this case and you have 
seen what has happened. You have heard the testimony 
which has been given here by this chairman of the com¬ 
mittee, Mr. Thomas, who said to Mr. Stripling to serve 
a subpoena on this man. 

Mr. Stripling got hold of Russell, his assistant, and told 
him to prepare a subpoena. The subpoena having been 
prepared, and the blank signature was there, and we will 
come to that later. 1 will come to that alleged defense later. 

Mr. Stripling struck out Russell’s name because he had 
been ordered to serve it, on the original subpoena, and 
went around and served it, and he did serve it on Dennis. 

Before serving it and mark you this when you think 
whether it was wilful and intentional and deliberate, 
Dennis said these things, and there is no contra- 
40.") diction, although there were fifty newspaper men in 
the room, and there was a quorum of the committee, 
and there is no denial that Dennis said: I hold this com¬ 
mittee in contempt. 

Stripling said: I put it on his hands, and they were this 
way (indicating). Nellor says he saw it put on his hands 
at that time. Nellor said he was at the right rear, but there 
is no doubt it was served because Stripling said to the 
chairman: Let the record show that he is being or has been 
served with a subpoena. Mr. Thomas said: The record 
will so show. Mr. Stripling returns to his desk, and Mr. 
Nellor stated how it was, and there is no contradicton. No 
one of the fifty reporters present were called to contradict 
the testimony that the defendant took the subpoena and 
tossed it on the table. 

We have the subpoena here, and you ladies and gentle¬ 
men of the jury know because of the fact that the defend¬ 
ant didn’t take that that we have that in evidence. If he 




did take it from the committee room, we would not h^ve 
it. That is the subpoena which was served (indicating), 
just after he said: I hold this committee in contempt, i 
I again say: Lord help the Government of the United 
States if an individual can think he is so big and so botm- 
bastic that he can make utterances like that, and defy the 
law, and defy the Representatives 'who have been elect^ed 
by the citizens of this country to represent the Government 
of the United States. | 

•10(5 In response to the subpoena by Mr. Thomas, IVfr, 
Stripling said he wasn’t there on April 9th. I 
In addition, there was a wire sent out on the 7th of Apijil, 
which you have seen, practically setting forth what the sub¬ 
poena had and notifying him he was to appear before tjie 
(’ommittee on Un-American Activities on the 9th of Aptil 
at the committee rooms in Washington, D. C. 1 

April 9th comes, and there is another committee meeting, 
and Mr. Thomas is sick, and this defendant could not lj)e 
botiiei-ed to be there. iMr. Mundt, the next ranking member 

'■ I 

of the committee, is in charge, and he opens the meetinjg, 
a nil there are seven members there. As counsel staled f(|r 
the defense, there is no dispute. There was a quorum pres¬ 
ent, and the meeting was called to order, and they ealled-j- 
I say “they.’’’ He called and Mr. Stripling called for M|-. 
Dennis and no Mr. Dennis was there. The little man wl^o 
wasn't there—the big man who wasn’t there, at least, thje 
man wlio thought he was big wasn’t there. Your verdict 
will tell him that he is not as big as he thought he was. Hp 
wa.sn’t there. j 

The evidence is that a lawyer appeared for him and ]irG|- 
sented a statement. That statement has been given to ITi^ 
Honor, and I think His Honor will instruct you ladies an(l 
gentlemen of the jury that that statement is not a lega|l 
justification for the non-appeai*ance of this defendant; 
407 at that meeting. | 

Those, briefly, are the facts. Was there a wilfull 
default? What more evidence could von have, ladies aiid 
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gentieiiien of the jury? There never was such a wilfulness 
ill any one of these cases as you have in this. The man 
said: I hold the committee in contempt, and lie wasn't kid¬ 
ding. He meant it. 

He didn’t take the subpoena out of the room, and he 
tossed it up on the table, and a wire was sent to him to brush 
up his memory in case he was forgetful. No, he didn’t go. 
lie was working up his statement then. He was ready to 
give the Committee on Un-American Activities, if I may be 
pardoned, the five fingers. That was his respect for it. 

What do you have on the other side in the way of possible 
defenses? What do you have on the other side? Now coun¬ 
sel has stated a lot and said a lot that it is a sorry stale of 
affairs when the Committee on Un-American Activities can 
serve a subpoena in blank. There was no blank subpoena 
served in this case. 

Mr. Thomas said through necessity there were probably 
about six subpoenas signed by him in blank ready for emer¬ 
gency purposes when he was out of town and where he could 
be called to give permission over the phone to Mr. Stripling, 
who was one of the investigators, to serve a subiioena. 

In this case Mr. Thomas instructed him, following 
408 Mr. Schmidt, the preceding witness, lie instructed 
]Mr. Stripling to prepare the subpoena, and they had 

it readv and later on he instructed him to actuallv serve it. 

» * 

This subpoena was filled out over the name of Mr. Thomas, 
which was just as if he signed his name then. 

It was filled out, and Mr. Strpling followed his instruc¬ 
tions to the letter, and even struck out Russell’s name and 
put his own name in, and pursuant to the command of the 
chairman of the committee, who had the right to give him 
the order and direction, he served the particular subpoena 
on Dennis. 

Now, it will also be said, ah, that they were tricking Mr. 
Dennis. Nobody tricked Mr. Dennis. He tricked himself. 

He thought he was going in there and talk for two hours, 
but he didn’t know that the committee knew certain things 
about him that they did, so he only answered the first ques- 
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tion, and then he stopped and showed his reactions and liijs 
feelin<»-s toward the committee. I 

” . I 

Is there any evidence that any other witness that wais 
called before this committee on that day or any other da^' 
and had no little cloud with respect to the name that w^ 
find in this case, for instance, if any one of you menibers ojf 
the jury were tliere. Mr. Thomas would have the right tio 
ask your name. He would not have hostility to ask it. | 
Tile other witness answered the question, but Mr. Dennif^ 
saw fit not to answer it, and saw fit not to come back 

409 latei" and make any further answers before the com|- 
mittee. There will be comment probably that he ha(!l 

the advice of counsel before he i-efused to appear on thjj 
9th of April, and His Honor will tell you that is no defenscj. 

So 1 sav that is a red herring thev come in with and tha^ 
is no defense. It may be arg-ued to you that the corninitteji 
was hostile. I 

An individual who is summoned with a lawful subpoeiul 
before a committee, such as this, he cannot decide whethet 
he is going to appear. It is his duty to appear lawfully. 
Just as you were given a summons to appear as prospective* 
jurors, and you cannot say I think tliat the Court is going* 
lo be hostile, or I don’t like to work there. j 

You can only run the (Tovernment one way, and that is 
in a lawful orderly way. Suppose a thousand people di(|l 
what .Mr. Dennis did in this case? You are not going td 
have law and order. You are going to hav’e cliaos, anq 
ciiaos is what the defendant in this case wants. j 

It may be stated to you that they were not going to caljl 
on the representatives of the Communist Party in cop.nec| 
tion with communist activities until this defendant asked 
to be called. Mr. Thomas said that there was a hearing helcf 
on that, and they decided to serve the representatives of 
the Communist Party, including the defendant in this casej, 
who would be called. And also despite that they in| 

410 tended to call Dennis and were going to ask questions 
liecause they knew all about him, and they knew they 
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\vere unmasking him, but he wasn’t cooperating witli them 
in that unmasking. 

I have in my notes again the name of Marcantonio, so I 
might as well finish with him. Was there anything that 
Marcantonio said which answers the issues in this casef 
Did he say anything to dispute the fact that the defendant 
in this case was wilfully absent? Did he say anything in 
this case in his testimony to dispute the fact that the de¬ 
fendant in this case intentionally and deliberately did not 
put in appearance on April 9th? 

No, he didn’t, but Marcantonio, dressed for the occasion 
with his red tie, went over and shook hands with the defen¬ 
dant and said; I wish you luck. 

Now, when Marcantonio was on the stand he made some 
mention of the Southern Conference for Human Welfare, 
and all the trick names that they get and sugar coating tliey 
put on the names, and that particular inquiry had been 
ruled out by the Court on a prior occasion, and he said he 
didn’t know what the evidence was and said he believed that 
the Committee on Un-American Activities had no evidence 
before it when they branded this committee a front for com¬ 
munism. 

On the other hand, he stated that Mr. Wallace appeared 
as a speaker before that committee. Now, many an able 
intelligent man has been taken in. Henrv Wallace 
411 could have been taken in. I believe he was, but is 
there any evidence that Mr. Wallace, the former 
Vice President, took any evidence or made any search be¬ 
fore he went to speak before this gathering? 

And then Marcantonio went into it further and said they 
sent their men down to spy on the meeting. What was there 
about spying, when you have a public gathering, and they 
announce in the press that that is objectionable and was a 
front for communism, and they said we are going to send 
. ur representative, an investigator to be there to see what 
liapponed. If that is spying, I don’t know what the word 
s])ying ;iM*ans. They announced what the organization was 
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going to do and what they were going to do, just to have i 
representative there to see what happened. j 

There have been questions asked with respect to Mi-, Ivan[- 
kin, and that is only brought in for a particular purposej. 
Thai particular purpose was argued before another eonrj 
when motions were filed and heard, and was made in thi.'f 
court, and before, as in this case, the Presiding Justice de^ 
cided it was irrelevant and immaterial. On the other hand!, 
this is a lawful committee functioning, the Committee oili 
Lhi-American Activities. I 

I will tell you ladies and gentlemen of the jury, frankly, 
that if the things Mr. Rankin and Mr. Bilbo are alleged to 
have done are proved that neither one of them should 
412 be members of Congress, but under the Constitution 
as counsel for the defense has been talking to youj, 
and will talk to you, I should say Article I, Section 5, says 
that the Congress and the House of Representatives shaljl 
be the sole individuals to judge the qualifications of tlieil- 
membership and who shall be members of Congress. j 
A motion was already made in this case and ruled out', 
tliat the courts having nothing to do with the raembershi]f 
of that committee, and they don’t have anything to do witl^ 
it but that is another red herring before you, but you b^* 
i-eady for it when you come to it, and you can smell it comj- 
ing. j 

That, ladies and gentlemen of the jury, about covers thj? 
evidence in this case. The issues are simple, although thj? 
case is most important. Remember the issues, remenibef 
tlie evidence, and remember that there is no contradiction 
by any witness to that evidence, and, ladies and gentlemenj, 
under your oaths as jurors you can only return one verdict!, 
a fair one, a just verdict, a verdict of guilty against this 
defendant, who thought he was more important than th(|? 
Congress and more important than the Government of these 
United States. I 
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413 Argument on Behalf of Defendant. 

Mr. McCabe: Ladies and gentlemen, you know, often a 
lawyer, in getting ready to plead a case and to address the 
jury, makes notes, and then he very often forgets the notes 
and very often he finds that opposing counsel has vei-y 
nicely, perhaps in other words, made a speech for him. 

In this case I think my friend devoted a considerable i>oi - 
tion of his speech telling you what I was going to say, so 
that it really seems a little foolish for me to repeat what 
he has said. 

I agree with Mr. Fihelly that this is a terribly solemn 
case; that wlien that crier said, “God save the United 
States and this honorable court,” he was opening the ses¬ 
sion of the court which is convened for the purpose of pro¬ 
tecting this defendant and every other defendant brought 
before a jury from the unjust enroachments of oppression. 
Yes, God save the court. Thank God for a court in wliicli a 
trial can be had—trial by a jury, trial by a jury of his peers 
—and that is a right which was not given the peoi)le on a 
silver platter. It was a right for which they had to figlit. 
It is a right given to every person accused of wrongdoing 
in tins country and granted to every person except in cer¬ 
tain benighted portions of this country. 

It is a right which was not given to the million peoph* 
whose names appear in the card index of this House 

414 (^lommittee on Un-American Affairs. You heai-d tlu* 
answer of Mr. Thomas to the question whether any 

i-ight to trial, whether any right of refutation, was given to 
tlie million people whose names are in his files as suspect— 
suspect of being disloyal persons, being subversive. There 
was no trial given to them. 

Not one of them, by Mr. Thomas’ own admission, was 
ever called before that committee and told, “We have a 
suspicion that you are guilty of subversive ideas or associa¬ 
tions. What do you have to say about it? We are here to 
hoar what you have to say.” 





Tliat is a serious thing, members of the jury. Do Vou 
realize tliat is a million names? That means one outi of 
every 180 or 140 names of persons in the United Statejs is 
in those files. Without any right of refutation on his pitrt. 
Without any idea how that name got there. No standlird 
for it. I 

You heard me ask Mr. Thomas, and he admitted thhre 
was no judicial standard for what constitutes un-Anieriian 
activities, what constitutes subversive activities. He saiid, 
“Each one of us has his own standards.” j 

Now, whose standards are to govern the security, the lib¬ 
erty, the right to work, the right to be off the black li:|;t 1 
Whose standards are the Government’s? i 

You saw Mr. Thomas on the stand. Are they his stc^n- 
dards? Are they Mr. Mundt’s? Are they Mr. Rankings? 

Are they Mr. Peterson’s? I 

415 Mr. Thomas said, “I can’t answer for the stajn- 
dards of those other persons. I have my own stajn- 
dards.” | 

If the actions of Mr. Thomas in this case are representji- 
tive of his standards of the way a person should be treated, 
1 shall ask this jury to draw the proper conclusions fro^ii 
that, to draw their conclusions as to the standards whicih 
govern this committee. ] 

Remember, this committee has its sole purpose and ifs 
sole right to subpoena persons to come before them only ijn 
confoi-mity with their right to investigate un-Americajn 
i iropaganda. And if they do not know what is un-Americai, 

if tliev have no standards for what is un-American, T salv 

r 

they have no right to subpoena anyone, no right to any 
existence. i 

Each one of you men and women on this jury has mor|e 
than 150 friends. Do you realize that at least one friendj, 
and ])robably more of them, is on that list? Some of yog 
gentlemen work in the post office. There are more than lojl 
cTaployees there, I take it. Do you realize that, by the la\j' 
of averages, some of your fellow employees are on Mi”!. 
Thomas’ card index? , 
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Extend tliat throughout the country, to every gathering 
to which you go, where more than 150 people gather, 
whether it be a church meeting, a fraternity meeting, a club 
meeting, or a study group. You find these names on the 
secret files of this committee. I suppose there will be 
maybe one more name after this trial. 

416 Now, Mr. Fihelly talks about red herrings. The 
first thing he did was to try to put the Communist 

Party on trial. Referring to the defendant as Eugene Den¬ 
nis, 1 am frank to say I started to refer to him as Marcan- 
tonio, because Marcantonio was put on the stand in this 
case—Marcantonio, who came, of his own volition, into 
this courtroom from the floor of Congress, where he says 
he has repeated time and again every word that he said 
here. He did not make up those words for the benefit of Mr. 
Dennis. He did not conjure up in his own mind those 
tlioughts in order to protect a wilful defaulter from con¬ 
viction. He stated how he knew Mr. Dennis. He stated, in 
reply to the baiting of Mr. Fihelly, who immediately 
started to ask him about how many Communists he knew, 
yes, he knows some. 

From the regularity with which Mr. Marcantonio is sent 
back to Congress, he must know a lot of Republicans or a 
lot of Democrats, too, or else he would not be there, because, 
even according to the count of Mr. Thomas, there are not 
enough communists to elect him to Congress. 

Xow, let us get back a moment to our committee. Mr. 
Fihelly said I tried to show what this committee was and 
that it was an unconstitutional committee. I did try to 
show that, and his Honor, with his prerogative—and I have 
a right to disagree with him—has ruled that out. But I 
say this jury did have evidence from that stand of 

417 what sort of committee this was; did have evidence 
from two members of the committee and from its 

chief investigator; and I say, from their testimony, from 
the Government’s own lips and the lips of the Government’s 
other witnesses, you have a right to conclude this defen- 
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, . I 

Cl ant s nonappearance on April 9 was far from being ^^|•il- 
fn]—was entirely justified. j 

M r. P^ihelly has said that I will tell you that this wa^ a 
to get Mr. Dennis down here. Yes, he knew. You hbl- 
IcT wlieii you are hurt, just as he hollered about Marccln- 
tonio. He hollered about that. He knew it was a trap, jlo 
you tliink for one moment that that committee would hfjve 
given any consideration to anything that tlie secretary lof 
the Communist Party said regarding proposed legislation 
to outlaw the Communist Party, legislation which was siib- 
secjuently withdrawn as being unconstitutional? Do yOii 
think for one moment that that committee would have givk^n 
decent, honest consideration to anything that Mr. Denr^is 
said ? Yo. l 

M]-. Thomas very glibly said, when I cjuestioned hi|n, 
“Well, now, if you were investigating Communist activi¬ 
ties, wasn’t it logical to subpoena and inquire of the Coifn- 
luunist Party?” “Oh, yes. We wanted the testimony |of 
the general secretary.” j 

If they wanted it, why in the world didn’t they invite 
l:iin ? Wliy did he have to send a long telegram, begging-l¬ 
yes, demanding—the right to speak, not only on bc- 
41S lialf of the Communist Partv. Here is what he says, 
after stating that the committee was to hold a he^r- 
ing: I 

“Since these bills directly concern the civil rights ai^d 
status of Communists and the Communist Party, U. S. A., 
and therefore the democratic rights of all other Americaiijs. 
I recpiest and insist that I shall be invited.” j 

That is what he was invited for. If Mr. Thomas had bec^n 
telling the truth, that they w^anted his testimony, they woufd 
have invited him right away. j 

I say to you they must have rubbed their hands in gl^e 
when tliey got the telegram. They said, “Now, we’ve gpt 
him. Now, we really have a chance to do something. He ts 
walking right into this mouse trap.” | 
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Wliat do they dof Here is a man who conies. They very 
i;]ibly said, “We are prepared to give him 2 hours. We are 
prepared to hear him all night.” 

If they were prepared to hear him for 2 hours, why would 
they want him back again on another day? Why would 
they know in advance that they would not get out of him in 
2 hours all the information that they wanted from the sec¬ 
retary of the Communist Party? Because they knew that 
he was not going to be allovred to tell his story. They were 
going to harass him to the extent that he would not be able 
to tell his story. If they did not find the excuse that they 
did use, they would have found another, because 
41 h they wanted to show Mr. Dennis and any other per¬ 
son who sought to raise his voice in defense of con¬ 
stitutional rights, “You had better stay away. You have 
no place before that committee.” He had no more place 
!:efore them than any other person whose name was on 
their black list. So they prepared this little trap. 

M r. Fihelly has said that I will say a lot about the blank 
Mibpoena. It was not a blank subpoena which w’as served. 
They had filled it in. They had filled it in before they knew 
liiat Mr. Dennis would appear that day, before he had ap¬ 
peared. They had it all ready for him. They knew he must 
!;av(‘ ex])ected to appear, because they had it ready to serve 
i-iglit there. 

^Ir. Thomas speaks about respect for American institu¬ 
tions, respect for Congress. I say that when Mr. Thomas, 
-even, eight, or ten days, according to his testimony, before 
rhe 26th of IMarch, signed this subpoena and signed it, as 
Ite admitted, in blank, and caused the seal of Congress to be 
affixed to it, there is contempt for Congress. There is con¬ 
tempt for you—contempt for every citizen. 

I do not know how many of you recall the very first voice 
raised—it has been called the first cry—the first shout of 
the American Eevolution, which was raised by Samuel Otis 
10 years before the Revolution occurred. And why was it 
raised, members of the jury? It was raised in protest 
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I 

I 


I 

I 

agiiinst the issuance of writs of assistance in blank. That 
was the first voice raised demanding freedom for 
420 tJjese United States. Writs of assistance were writs 
given to people who allegedly were looking f oi* 
smuggled goods, and the deputies who went out with tjie 
writs in blank, when they got to the place they wanted, 
wrote the name in. It was an emergency. That is what t|ie 
officials of the Crown said. “It was an emergency. We hid 
to do tliat.” Yet the beginnings of the United States wefe 
made in i)rotest against this sort of thing. Mr. Thomas will 
say it was an emergency. | 

ills Honor will tell you that subpoenas did not have to i)(‘ 
issued 01 - signed by Mr. Thomas. They could be signed lj)y 
the chairman of any subcommittee, or they could be sigmjd 
by any otlier member, under the direction of or appointed 
to sign them by Mr. Thomas. If Mr. Thomas was going out 

“ O I 

of town, there were ways, within the words of that resolji- 
tion, to take care of that. I 

But even that falls down. There was no emergency herb. 
Mr. Thomas was right there. He has been part of this a|-- 
rangement to get this subpoena for a man who is going l|o 
testify for 2 hours. There is no emergency there. j 
Xow, you heard something about the manner of servicj.*. 
First of all, let us get something about this name busines,k 
I asketl iMr. Thomas what name he was born under, not fpr 
tlie purpose of holding that against him, but for the puf- 
pose of showing that it is not terribly important. We know 
some of the most prominent figures in the United States 
today by their stage names, their pen names, their 
421 names in the prize ring, their names on the basebah 
diamond. Why, when Robert Taylor was called be¬ 
fore them, they never thought of asking him whether that 
was his name or not. Of course. Now, why did tliey do it in 
this case? They say for purposes of identification, and yet 
Mr. Filielly said—I think he went outside of the evidence to 
do it, because there is no evidence of it—that they had a lot 
of information about it. 
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I tliouglit, when I w’as getting a few remarks together, 
that I would make a lot of the fact that, although this indict- 
iiieiit says, ‘‘Eugene Dennis, also known as Francis Wal¬ 
dron,” and all these resolutions speak of, “Eugene Dennis, 
also known as Francis Waldron,” there is not one scintilla 
oj’ evidence in this case that Mr. Dennis was ever known 
hv anv name such as Francis Waldron or anv name other 
than Eugene Dennis. They were getting testimony from 
the secretary of the Communist Party, and whether he gave 
tlie name Fihelly, McCabe, or Dennis is entirely unimpor¬ 
tant. 

That was not the reason they had served the subpoena on 
him. They had the subpoena there to serve him with. 

You heard Mr. Stripling—I do not know whether he was 
oae of the investigators or spies that were sent down to 
tiiat meeting under the auspices of the Southern Conference 
on Human Welfare—but you heard this chief investigator 
dramatize the scene in which he served Mr. Dennis. Mr. 

Dennis is standing there, stalking proudly with his 
-5 ‘JlI his arms folded, having said, “I hold this committee 
in contempt.” 

I say that when he uttered those words, he was not alone 
ill that feeling—the contempt of which he spoke there. Re¬ 
member this. You have to remember that, considering an 
indictment charging contempt, the contempt alleged is not 
at all his saying, “I hold this committee in contempt.” That 
is simply a statement or an expression at that time. The 
( Oiltempt alleged here must be a wilful contempt in appear¬ 
ing on April 9. 

To get back, Mr. Striping dramatized this, trying to make 
M r. Dennis pose as what Mr. Fihelly calls a big man. He 
was certain of this. He laid it on his arms and walked 
away. Well, he made quite a picture. Here is a man refus¬ 
ing to accept a subpoena, but he can’t fool Mr. Stripling. 
Mr. Stripling, the chief investigator, is on to tricks like that. 
He w’alked up and laid it on his arms. 

Wo are very fortunate that some other persons were 
there. They had a good many people. The Government 
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allows one. They called a decent, intelligent, young iiian, 
who was there for the purpose not of furthering any aims 
of the committee, but for the purpose of observing accur¬ 
ately so that he could report truthfully to the American 
press and the readers of the American press just v’hat 
went on. 

What happened? The bubble burst. This grand picture 
dramatized by Mr. Stripling burst right in his lap, 

423 because, far from picturing an arrogant person! re¬ 
fusing to accept a subpoena, Mr. Nellor said thai as 

Stripling approached, it became apparent to Mr. Deipnis 
that Stripling had something for him, and he reached put 
his liand for it. He even recalled that it was his left luind. 
He liad a piece of paper, but he reached out his hand hnd 
jiccepted the subpoena. ! 

Who is telling the truth or who is lying? Either iMr. 

Xellor, who is a truthful observer, who had no interest in 
lying to protect the interests of this committee, is lying^ or 
Stripling is lying. j 

I say Stripling, an investigator for the committee, 4 ogs 
not come before you as a disinterested witness. He copies 
before you in furtherance of his job and his activities a^ an 
investigator. i 

I think I do not have to call attention of members of the 
jury to that, particularly Government employees—that in¬ 
vestigators who are out to find what they want to find are 

^ . I 

Interested witnesses. ! 

What happened after that? April 9. Mr. Dennis Ajv^as 
called. He did not appear in person. Did he appear ? jHe 
appeared by counsel. He had prepared an 11-page tyjpe- 
written statement. j 

Is that a wilful default? If you had an appointment vjith 
some person and you hear nothing from him, you are prjob- 
ably justified, until you get some explanation,; in 

424 thinking that he is wilfully ignoring you. j 

I say it is just the opposite here. It is just jthe 
opposite of contempt when a man hires a lawyer, writes put 
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3,000 words, approximately—it is eleven typewritten pages 
—and hands it to the committee and says, right in the first 
line, “1 shall not be present before your committee, and 
here is why.” 

And what was his explanation, members of the jury? I 
assume that you, as fair-minded persons in your individual 
affairs, refuse to condemn a person without hearing his side 
of the story. There is one standard of American fair play 
that ought to be in the hearts of every one of us. We would 
not blame our youngsters for breaking a lamp in the house, 
if they did, until we said, “Did you mean to do it? Is it an 
accident? What about it?” 

Would any member of this jury convict or condemn any 
person under circumstances such as these, where a person 
liad gone to the trouble of saying, “I am not in wilful de¬ 
fault, and here is why I am not appearing”? 

1 ask you again, Why didn’t he? You are not allowed to 
know. .Mr. Fihelly fought tooth and nail to keo]) you from 
knowing what explanation Mr. Dennis gave to the commit¬ 
tee on April 9 for not appearing and I say to you that there 
is tlie gravamen of this case. I am not dragging any red 
herrings across the table. Those exhibits are not 
425 i-ed herrings. Those exhibits which Mr. Mundt said, 
“We should consider.” Mr. Mundt testified on the 
stand there that he said, after receiving the letter, “Well, 
now, let us go into executive session and see whether this 
man lias a valid excuse for not coming.” 

What would any fair-minded person do? Mr. Mundt’s 
fii-st instinct apparently was, “Let us look this over.” 

Su])posing that letter, for all you know, continued like 
this—you got one sentence of it— 

“Dear Mr. Committee, I shall not appear before your 
committee on April 9, because I am in the hospital. 1 was 
operated on yesterday for appendicitis. My doctor says I 
won’t be able to get out for three weeks. I am very sorry I 
can’t be there on April 9. If you will fix another day, I 
will be very glad to come.” 


1 do not think I am violating any secret, and I do hot 
want to be misunderstood as indicating that the letter s^id 
(hat. Mr. Dennis was not operated on for appendicijtis. 
Sometimes analogies that counsel draw are misunderstopd. 
I am just saying, for all this jury knows, for all Congress 
knows, for all the grand jury knows, that is what was in the 
letter. j 

Does that indicate a wilful default ? I say, members j of 
the jury, that that in itself would be enough to create a r^- 
sonable doubt in your minds. | 

TTow can the jury possibly say what was in this maiji’s 
mind when they do not know what he said? ]\lj[r. 
Fihelly has argued to you that because he said, jon 
March 26, “I hold this committee in contempi,” 
tlierefore everything he did thereafter was wilful. ! 

Tie is not indicted for what he thought or said on March 
26. He is indicted because on April 9 he allegedly wilfully 
defaulted in his appearance. That is certainly the nub iof 
this case. | 

T will agree with my friend on that—that if you find that 
a lawful subpoena made up as was testified to here was 
served on him lawfully, served during a committee hearing, 
and he thumbed his nose without giving any explanation to 
the committee, without having any reason for it, thenj I 
would say that would be a wilful default. j 

1 low can you find that? How can you possibly find thajt ? 
It is not in the case. You are asked to conclude from tjie 
mere circumstances that he failed to appear. You ajre 
asked to ignore any explanation that he might have givpn 
or did give. You are asked to conclude from those circuijn- 
staiices that his default was wilful. | 

Well, circumstantial evidence is legitimate evidence. Vej-y 
often persons have been convicted on circumstantial evi¬ 
dence alone. But the Court will warn you that where cob- 
viction is sought on circumstantial evidence, the jury mby 
accept it, but that if there is any other reasonable explana¬ 
tion for the conclusion sought to be drawn or for the act 
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from which the conclusion is sought to be drawn, then 
-527 that works for the benefit of the defendant and must 
result in an acquittal. 

We have here the circumstance of non-appearance, and 
from that you are asked to conclude that his action was 
wilful. 

I say to you that under all these circumstances it seems 
absoluteh’ impossible that such “a conclusion could be 
reached. 

After that they went into executive session. Whether 
they considered the letter or not, I do not know. I know 
when they went to Congress they did not, and you know 
that a committee of this sort, before a person may be cited 
for contempt, before the matter may be referred to the 
United States Attorney for the District of Columbia, must 
get the consent of Congress, must have a resolution passed. 

You will have that resolution before you and you will 
see—I think it is Exhibit 5—that the House of Represen¬ 
tatives apparently thought they had all the information 
before them. You will see that this committee gave the 
entire Congress the same treatment as the people they want 
jmt on a black list. They did not tell Congress all the 
facts. They read the first line of the letter, “I will not 
appear before you.” They did not give any other 
explanation. 

^Ir. Mundt said they should see whether it is a valid 
excuse for not appearing. They did not let Congress in on 
that. 

Here is Exhibit 5. Here is the resolution: 

“Resolved, That the Speaker of the House of 
428 Representatives certify the report of the Committee 
on Un-American Activities of the House of Repre¬ 
sentatives as to the wilful, deliberate, and inexcusable re¬ 
fusal of Eugene Dennis, also known as Francis Waldron” 
—and I cannot help recalling the unimportance of that; in 
fact, it was never proved—“to appear before the said 
Committee on Un-American Activities in response to the 
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subpoena served on him on March 26, 1947, together wijth 
all of the facts in connection therewith.” 1 

Now, Mr. Thomas brought a resolution into Congress. jk.s 
a result of that. Congress certified certain things to tiie 
United States Attorney for the District of Columbia, 
represented here by Mr. Fihelly, and Congress, over tjie 
signature of its Clerk, with the seal of Congress on jit, 
said, “Here are all the facts in connection therewith.” j 
Congress \yas acting honestly in that. They thought 
they had all the facts. They did not. They did not have 
the facts. Mr. Thomas 'was no more fair with them thgn 
he has been with anybody else. i 

As I say, Mr. Marcantonio is placed on trial today. [I 
am very glad that this jury had the chance to compute 
Mr. Marcantonio’s appearance and demeanor on th^t 
stand, his decent, straightforward testimony when he was 
being baited by Mr. Fihelly, and Mr. Fihelly once sug¬ 
gested, “Do not evade my questions,” and the witnegs 
said, “Evade your questions? Mr. Fihelly, I am not 
429 evading any questions.” And the attitude of th(e 
United States Attorney, whether he was evading 
questions or not, w’ould not let him answer any questions^; 
and he had to fight to get in a little bit of testimony whic|h 
he was allowed to give. | 

He knows Communists, certainly—some in his districjt. 
You people may all know them. You may not realize it- 
He said he knows a great many other people. He says hb 
knows this defendant in connection with his visits to hiiii 
ill connection with labor legislation and freedom from 
racial discrimination. ! 

Mr. Fihelly will say I am appealing to certain membert 
of the jury because I am referring to Negroes. It is ^ 
wonderful thing, but we are allowed here to have the benej- 
fit of a cross-section of our community. [ 

If Dennis is guilty of wilful and deliberate contempt, ir 
you can possibly find that beyond a reasonable doubt, thefi 
he should not be acquitted, because he happens to be i 
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Communist, because he happens to have been interested in 
civil liberties or racial equality. Of course not. But he 
should not be convicted because he is interested in racial 
equality. He should not be convicted because he is a mem¬ 
ber of the Communist Party. 

The Communist Party appears on the ballot in various 
States. It is no crime to be secretary of the Communist 
Party. Some of us disagree with them. Mr. Marcantonio 
said, “I believe in the capitalist system.” He dis- 
430 agrees, but he is not ashamed to shake his hand, and, 
where he thinks he is being the victim of an unjust 
prosecution, a prosecution which is not warranted and 
which would not have been brought against him except for 
the fact of his politics, he is not ashamed to shake his hand. 
I think any member of this jury in a position like this de¬ 
fendant would be proud to have a man like Marcantonio 
come over and shake his hand. 

I just want to watch my time. I think I started about 
10:43. 

The Court: 10:42. 

Mr. McCabe: 10:42? 

The Court: This is the usual time when we take a recess, 
so we will now take a 5-minute recess. You have eleven 
more minutes. 

(A short recess was had.) 

The Court: You may proceed, Mr. McCabe. 

Mr. McCabe: Members of the jury, I am not going to 
go over any more of the testimony. I think that the jury 
has a right to be impatient when a lawyer rehashes and 
rehashes the testimony, because, after all, you have listened 
here for three days—two days, really, that you have been 
sitting—and it is your recollection which governs this 
matter. 

There was one little matter that I might call to your 
attention. You might wonder why I did not. After all, I had 




321 


Congressman Thomas under cross-examination, and 

431 I asked him when he had prepared the subpoena, 
and he said four or five or six or maybe ten days 

before ]\Iarch 26, and a little while later I asked him the 
same question, and I said, “Mr. Thomas,”—perhaps I had 
better refer to that, your Honor, because your Honor said 
that 1 might, after I had the transcript before me, refresh 
their recollection. 

Does your Honor recall that? 

The Court: No, I do not, 

Mr. McCabe; It will take only a moment. We are wasting 
some precious moments with this, but as long as I started, 
I had better finish. 

At page 249 I asked Mr. Thomas: 

“When was this subpoena made up, Mr. Thomas? 
“Answer. Probably a few days before Mr. Dennis 
appeared; mybe five days; seven days; maybe ten days be¬ 
fore; and, your Honor, may I explain—” 

“The Court: No. You answer the questions. Mr. Fihelly 
will take the matter up on redirect. 

“By Mr. McCabe; 

“Question. It was signed by you when? 

“Answer. Maybe five to ten days prior to that date. 
“Question. No question that it was signed by you prior 
to the 26 of March? 

“Answer. There is no doubt about that. It was signed 
by me prior to that date.” 

432 Then I went on to show him that the exhibit pur¬ 
ported to have been signed on March 26. 

Over on page 251, just a short time afterwards: 

“And that is the day that an attempt was made to serve 
Mr. Dennis? 

“Answer. That is correct. 

“Question. And you directed Mr. Stripling to prepare a 
subpoena ? 

“Answer. That is correct. 
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“Question- 1 thought you said the subpoena was pre¬ 
pared five or six or nine days before.” 

That is what I just read. He had said five or six or ten 
days before. 

“Answer. No; I signed the subpoena eight or nine days 
before. 

“Mr. McCabe: I w’ould like to ask the reporter to go 
back. My recollection is quite clear. I asked Mr. Thomas 
when the subpoena was prepared. He said he was not 
sure as to the date; five or six or seven before. I asked 
him if he was quite sure that it was prepared before the 
date of the meeting. 

“The Court: The jury -will remember, and you may re¬ 
fresh their recollections when you sum up and get certified 
copies of the reporter’s transcript for that purpose.” 

I was going into that simply to show another con- 
433 tradiction between Mr. Stripling and Mr. Thomas. 

Mr. Thomas testified that the subpoena was pre¬ 
pared five or six or ten days before. Mr. Stripling said it 
was prepared that morning. 

Now, members of the jury, you were examined very care¬ 
fully on your voir dire. This jury was selected wdth ex¬ 
treme care, care by the Government and care by the de¬ 
fendant ; but sometimes I confess to you a defense attorney 
does not want too smart a jury. 

In this case, above all things, I wanted a jury which 
would render its verdict according to its head rather than 
according to its heart. I wanted a jury which would con¬ 
sider the case on its own merits, which would not try the 
Communist Party, which would not try Marcantonio, 
which would not even try Mr. Stripling. I wanted a jury 
which would be unafraid, because I realize that the easiest 
thing that a jury could do would be to say, “Well, he did 
not appear. Convict him. We don’t know why he did not. 
We weren’t told. Let somebody else tell about that. We 
are not going back to our places of employment and have 
somebody look at us and say, ‘You must be a Commie 
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lover. You are the fellow that freed that Commie, areii’t 
your ” ! 

I asked you, on your solemn oaths, whether there v}as 
any faint fear in your mind if that would happen and if 
that would come into your mind when you considered ^he 
case, and each one answered, most solemnly, an4 I 

434 am sure most truthfully, that there was no such res¬ 
ervation in your mind. j 

You heard some of the jurors say, “Yes, I have a prejju- 
dice. I have such a prejudice that I can’t give them a f^ir 
trial. ’ ’ I 

We respect them for it. We may not respect sujsh 
prejudices. After all, maybe they are entitled to it. Aftbr 
all, that is one of the American rights—the right to te 
wrong is one of our most precious rights. Even those rights 
cannot be taken away from us. 

I say you were chosen most solemnly, and now comes tljie 
time when you are called upon to live up to the oaths whicih 
you took, live up to them without fear that you will l|)e 
harassed by spies of the House Committee on Un-American 
Affairs, or that your names will be given to that committee 
because you conscientiously and honestly, after listeninig 
to the argument of Government counsel and the charge df 
his Honor, felt that there was only one verdict possible—la 
verdict of not guilty. | 

Remember, your verdict must be unanimous. That meaiis 
that each member, of his own intellect, must be convinced 
beyond a reasonable doubt of every element which is Hondr 
will tell you is necessary to make up guilt in this case. ! 

If any element is advanced by the Government and ncit 
proved to you beyond a reasonable doubt, you must ignoi^e 
that element in considering the guilt of the defend- 

435 ant; and if that is a vital portion of the case whicli 
the Government has attempted to prove but has ndt 

proved it to you beyond a reasonable doubt, then the casd 
falls. There is nothing more to it. You have nothing to d|) 
except to return a verdict of not guilty. | 
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Now, in this case I think we all agree that the most 
important point, the point on which the Government’s case 
may fall, is the word “wilful.” There is no question that 
the defendant did not appear in person on April 9. We 
are all agreed upon that. 

We say that he appeared by counsel through a letter. 
My friend says you jurors were summoned to appear here 
and you appeared. He overlooks the fact, I think, and you 
must recall, when you were called as jurors, that some 
jurors did not appear. On every panel there are some 
jurors who have to send an excuse or who appear and have 
an excuse, and they are excused. 

The first thing we did in starting the trial of this case 
was to accept an excuse. It appeared to me that the name 
of a juror was on this panel and he was not here— 

The Court: Oh, no; he was here. He had an engagement. 

Mr. Fihelly: Certainly. 

Mr. McCabe.: His excuse was accepted, and he was ex¬ 
cused. 

I say the same thing applies in this case. Members of 
the jury, we are entitled to the decision of every one of 
the 12 members of the jury. That does not mean 
436 that if you are in the minority you won’t give care¬ 
ful consideration to the arguments of your fellow 
jurors. It does not mean that you will be stubborn or con¬ 
tumacious. But, after giving full weight and consideration 
to the argument, you say to yourself, “In a matter of as 
great importance to me as to this defendant, I would hesi¬ 
tate to act.” 

The doubt need not be so great as to prevent you from 
acting, but as to make you hesitate to act. When you are 
in a position of craving more information, you are not 
satisfied to act on the information before you, then a 
reasonable doubt exists, and that doubt must result in the 
acquittal of the defendant. 

I close with this thought: The fact that this defendant 
did not wilfully default is shown by his engaging an attor- 


by writing the letter, a letter which you will ^ever 
see, a letter which was not presented to Congess, but a 
letter which, in its very absence, must raise in your irlind a 
reasonable doubt as to whether the act of this defejidant 
in not appearing was wilful or not. i 

I say to you ladies and gentlemen of the jury, you have 
got to be courageous. The easy thing to do anybody c£,n do. 
You were not selected to do that, to take the easy way; you 
were selected to render a conscientious verdict, free from 
any passion or prejudice or fear of consequences to! you. 
I say, members of the jury, that verdict can only j be a 
verdict of not guilty. j 

I 

437 Closing Argument on Behalf of the United State^. 

Mr. Fihelly: May it please the Court, and you ladies 
and gentlemen of the jury: Just a few remarks in closing, 
only commenting on the remarks made by counsel fojr the 
defendant. i 

The Government has the right to open and close iij this 
case, ladies and gentlemen, because we have the burdbn of 
proof. The same way in a civil case. If you file a suit, 
you have the burden of proof. You have the right to lopen 
and close. 

I am only going to confine my remarks, as I projDerly 
should, to remarks made by counsel for the defendapt in 
his argument to you. j 

One of the last statements he made to you was this|: If 
you ladies and gentlemen, when summoned as jurors^, ap¬ 
peared, and there were some others who, for certainj rea¬ 
sons, probably for honest and fair reasons, did not appear, 
that would be all right. But there was no prospective juror 
who wrote the Court and said, “I will not appear,” an(^ that 
is what this defendant did in this case. ! 

He said the most important thing in the case is the jword 
“wilful,” and, as his Honor will instruct you, all that ^‘wil¬ 
ful” means is intentional or deliberate, that it was nc(t ac¬ 
cidental and that it was not inadvertent; and th^ first 

438 paragraph of this man’s statement, which was [read 
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to Congress, and that is all you needed, was, “I will 
not appear before your committee on April 9. ’ ’ 

What more do you want for being deliberate and inten¬ 
tional? 

He says what happened on jMarch 26th is not conclusive 
proof; that it was the deliberate and intentional nonax)pear- 
ance on April 9. Ah, but coming events cast their shadow 
before them, and the defendant on that day, when he saw 
the subpoena, said, ‘ ‘ What the hell is that ? I hold this com¬ 
mittee in contempt,” and tossed the subpoena on a table. 

AVith that, and with the letter that he sent or the state¬ 
ment that he sent on April 9, “I shall not appear before 
your committee,” you have an homogenous and a consistent 
line of thought on the part of this defendant indicating his 
contempt on the 26th of March and on the 9th of Ai)ril 
for this committee of the House of Representatives of the 
United States of America. 

Xow, as Mr. Mundt said in his testimony—and counsel 
has mentioned a lawyer appeared for him on the 9th—there 
is one thing this defendant likes, and that is lawyers. He 
has apparently read the whole list when he comes in here, 
when he says that in a multitude of counsel is there safety. 

He had a lawyer there on April 9, but, as Mr. Mundt said, 
“We did not want the testimony of Mr. Lapidus. AVe 
439 wanted and w’ere entitled to the testimonv of this de- 
fendant, Eugene Dennis.” 

His counsel has said, suppose he were sick or being op¬ 
erated on? Then he said, no, that w^as not the fact. He 
was not operated on on that particular day. Xo. Dennis 
was operating on the Committee on Un-American Activities 
on that date and part of the Government of the United 
States, and by your verdict you shall tell him whether he 
can get aw^ay with that or whether others can get away wdth 
it or whether the law that was passed with respect to a wdl- 
ful default shall be enforced in the District of Columbia 
\vhere a person has been properly subpoenaed. 

He talks about the subpoena having been prepared by Mr. 
Thomas a fewr days before, when he signed it in blank. 



Later on Tlionias said, “No; I just sii^ied my name jind 
filled it in later.” 1 

That is splitting- hairs, grasping at straws. j 

Look at the real crowbars of evidence that you have | in 
this case. Counsel said that there are a million individuals 
whose names are in these card indices. If so, that is a 
rather alarming situation, and undoubtedly Avarranted tjhe 
steps wliich the President of the United States took wi{th 
respect to a loyalty order. It also undoubtedly shows tbe 
work which this committee has been doing; and, as the wjt- 
ness, Mr. Thomas, told you on the stand, those liles 
440 or those cai‘d indices are open only to the Govern¬ 
ment and to i\renibers of Congress. 1 

Counsel said, and this is a most fallacious argument, thit?: 
Why, think of it, one out of every one hundred fifty in(i|i- 
viduals in the United States has his name in these card ih- 
dices. Here is where the fallacious argument comes. Ai^d 
that means that one out of one hundred fifty of your friends, 
if each and every one of you has one hundred fifty friend'p, 
and that would probably mean one of your co-workers i|n 
the Government or where you work, is a Communist. j 
That is not a logical argument. Yes, that would go fqr 
i\Iarcantonio, but he means you ladies and gentlemen of tli^ 
jury when he says that—one out of one hundred fifty of 
your friends is a Communist. I will wager that none ojf 
you on the jury knows, other than by hearsay, any individ¬ 
ual who is a Communist; and it is insulting to make tliat 
analogy and that coTiiparison to you jurors and of yoi| 
jurors. 1 

Counsel says there are no judicial standai-ds set up bAj 
this committee. Again, he is not meeting the issues in th(| 
case; getting off on a tangent, off the beam. j 

You members of the jury heard the law that set the com-j 
mittee up. There was nothing in that law about having a| 
judicial standard as to what was Un-American and subvert 
sive. You have individuals with common sense on that com-1 
mittee, and Congress knew that its members, whoever they 
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put on that committee, would know what was un- 

441 American and what was subversive. There is no call- 
inj^ the statute for a judicial standard. 

^Ir. Thomas said, “I know what un-American and sub¬ 
versive is. I can’t talk for the other members, but I think 
they know, too. ’ ’ 

You well know that they know, and a child would know 
that the action of this defendant in this case was un-Ameri¬ 
can and subversive. You would not need any judicial stan¬ 
dard for that, because the statute says that it was a viola¬ 
tion of the law. 

Counsel makes this brazen statement, and I am amazed 
and surprised that he made it. “The defendant’s nonap¬ 
pearance on April 9 was justified.” 

How an officer of the law, an attorney, an officer of the 
court, who was admitted by His Honor for the purposes of 
this trial, could get up before you members of the jury and 
say that the defendant was justified in flaunting the law, I 
do not know, and I do not think he realized what he said, 
and could not have meant it, because that is not the work of 
lawyers, and I am sure that counsel, on afterthought, will 
realize that he should not have said it and did not, down in 
his heart, mean what he said. 

Counsel says you holler when you are hurt. Yes, you do, 
and you also holler when the Constitution is being hurt and 
threatened. That is the only hollering we have done in this 
case. We have not been hurt. We have not been 

442 pulling any punches, but we look on it, as you mem¬ 
bers of the jury, as a most important case, and your 

verdict should be a warning that there should be no more 
of it in this District. 

Counsel said they lured this poor defendant into a trap. 
They could have placed a subpoena on him up in New York 
and brought him down. These arguments are just will-o’- 
the-wisp. There is no logic in them. They are not in the 
issues. He asked to come down, and they did not have to 
pay his expenses. They served a subpoena on him there. 





but they could have put a subpoena on him in New Y^rk 
and brouj>:ht him down. Of course, he may not have come 
down, but, as far as the efi&cacy of that subpoena is con¬ 
cerned, that subpoena can be served anywhere in the United 
States, just as a subpoena in one of the Federal courts ^an 
be served. j 

Counsel says, “Why did they want that man when |he 
came down for 2 hours!” He had a prepared statenKj^nt 
that he wanted to read for 2 hours, but he was not goingito 
tell the committee the facts that he knew about, and he \\[ns 
not g’oing to ])ut on the record what their investigation hjad 
uncovered, and that was shown by the very first questi(l)n, 
when they asked his name. ! 

Now, with resj^ect to the name, counsel says there l^as 
been no indication in the case and no proof that the defen¬ 
dant was known as other than Eugene Dennis. He pleaded 
guilty under the name Eugene Dennis, otherwise known ias 
Francis Waldron. He forgot that. ! 

■1:43 He speaks of Samuel Otis and the writs of assis¬ 
tance being written out in blank. He might as w^ll 
talk about Otis Elevator Company. It has nothing to (^o 
with the case. | 

Counsel mentions that a number of athletes, lighters, aijid 
so forth use various names. If any of those individuajls 
were called before the court or the committee, they wou|d 
not hesitate about telling their names. This man did. Tl|ie 
man who wanted to talk for 2 hours would not talk for 2 
minutes. He showed his contempt then, as he did late|r, 
for the House Committee on Un-American Activities. i 
Counsel makes this statement, which is an improper on^, 
appealing to the emotions and neither to the head nor io 
the heart, that he has spoken of. He said this defendaijit 
is not alone when he held the Committee on Un-Americaln 
Activities in contempt. That is also a most unusual and ii^- 
ordinate statement to be made by a lawyer and an officer (jf 
the court—admitting the guilt of the defendant; saying, ycj?, 
he held the committee in contempt, and so did others. i 
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By your verdict you can show this defendant and any 
others wlio hold a similar thought with respect to the law 
and with respect to the subpoena that they can’t get away 
with it. 

Now, he savs that Nellor said that the defendant was 
served one way and Stripling said another. Forget that. 
That is not meeting the issues. The main thing is that 
both witnesses say the man was served. Again olT 
444 the beam, not meeting the issues. He said we for¬ 
tunately have Mr. Nellor. He did not mention that 
the defendant did not call any of the newspaper men in 
there. 

We even mentioned that they had a sound reel if they 
wanted it. We had the stenographic report if they 
wanted it. 

Counsel says Congress was not told all the facts when 
Mr. ^lundt stated what he did. He stated all that was nec¬ 
essary. The statute says, as His Honor will tell you, who¬ 
ever, having been lawfully summoned to appear before a 
committee of Congress, wilfully makes default, shall be 
guilty. That is all that was necessary. 

You can imagine what was in the eleven-page tirade 
which His Honor ruled out. The fact that a man puts in 
a statement, the fact that he sends a lawyer down to give 
that statement to Congress—that still does not get away 
from the statute and the wilful default. The first line of 
that was all that was necessary. He signed his own ticket. 
He signed his own guilt when he said, “I shall not appear 
before your committee on April 9.” That is all that was 
necessary. 

He speaks about Mr. Marcantonio’s straightforward 
testimony. Well, a corkscrew is straight compared with 
Marcantonio. He was asked if he knew any Communists. 

He said, “I know Mr. Dennis.” 

Finally, after a few more questions, he knew 25 Com¬ 
munists. 



If you call that straightforward testiiiioiiy, that!is 
445 not my idea of it. I use a different kind of level whien 
I am looking for something straightforward. i 
Ladies and gentlemen, I have answered briefly the ije- 
marks made by counsel. T know it has been difficult fpr 
counsel, and the three of them have done the best thj?y 
could. If there were 33 counsel here, they could not ha|e 
done any better to get the defendant out of the legal mejsS 
that he got himself into. It is the old story of Humi)ty 
Dumpty having a great fall and all the King’s horses aiid 
all tlie King’s men couldn’t get him together again. | 
If you had 33 lawyers here, they couldn’t legally g^t 
this man out of the mess that he has voluntarily and delil[)- 
erately got himself in. | 

On this evidence, and on the law as His Honor will gi\|e 
it to you, I ask you for a verdict which will be one sus|>- 
taining law and order in this District insofar as the servicje 
and the respect for a subpoena is concerned. Congress cail- 
not legislate unless they can investigate. If any individual 
can hold himself up as greater than the Congress of th'e 
United States, then, as I say, God help Congress and Goil 
help our Government; and I know by your verdict you wiil 
sav that this defendiint or no one else can do so and get 
a wav with it. 


446 Charge to the Jury. | 

The Court (Pine, J.): Members of the jury, the takin^^- 
of testimony in this case has been completed and the suml- 
mations of counsel have been concluded, and the time haij; 
now come for me to charge the jury, which simply meami 
that the time has now come for me to give you those priiij 
ci])les of law which are to guide you and govern you in youii 
deliberations and in the determination of your verdict. 

Under our system of jurisprudence, when a case is tried 
before a jury, the court consists of the Judge and the juryj 
Each has a separate function and responsibility, and! 
neither may trespass upon the function and responsibility! 
of the other. i 
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The Duty of the Judge is to preside at the trial, pass on 
questions of law as they arise during the trial, including 
questions of the admissibility of evidence, and, finally, at 
this stage, to give you the law which is to guide you and 
govern you, whether you agree with it or not. 

The function and responsibility of the jury is to find the 
facts, and that is their exclusive function and responsibil¬ 
ity. In finding the facts, the jury is limited to the evidence 
and inferences reasonably and logically deducible from the 
evidence. 

The evidence in this case consists of the testimony of wit¬ 
nesses who have appeared before you and documents which 
the Court has allowed to be received in evidence and 
447 which have been read to vou and seen bv vou. You 
may not guess or speculate; you may not conjecture. 

In determining the facts, you are necessarily obliged to 
determine the credibility of the witnesses who have ap¬ 
peared before you—that is to say, the amount of credit 
which vou will give to the testimonv of the witnesses who 
have appeared before you—when you come to weigh and 
judge and evaluate their testimony; and in determining 
ci'odibilitv, vou have a right to take into consideration the 
conduct and manner and demeanor of the witnesses as they 
testified. 

You mav take into consideration whether the witnesses 
gave their testimonv franklv and candidlv or otherwise. 
You may take into consideration the memory or lack of 
memory of each witness as disclosed to you by this testi- 
moiiv. You mav take into consideration anv interest which 
a witness has in the outcome of the case, which may have 
colored or perverted his testimony. You may take into con¬ 
sideration any bias or prejudice which any witness dis- 
I)layed, which may have colored or perverted his testimony. 
And, finally, you may take into consideration all other fac¬ 
tors which experienced and reasonable people take into 
consideration when they come to judge the difference be¬ 
tween truth and untruth, or truth and half truth. 


I may comment on the evidence as I go along, but if I d«3 
it is for the purpose solely of assisting you in undeij- 

448 standing the issues which are involved in this cas^, 
and not for the purposes of influencing your judj^- 

nient as to the facts, which, as I have stated to you, is you^' 
exclusive prerogative and function. | 

The summations of counsel are entitled to your carefiil 
consideration so far as you find them logical and reason¬ 
able, but you are to consider the fact that they are by advo¬ 
cates of their respective sides, and neither what I may sai’ 
nor what they may say constitutes evidence. As I stated t(}) 
you before, the evidence is what you heard from the witnesii 
stand from witnesses and the documents which have beeiji 
received in evidence. j 

There have been numerous objections made by counsef 
on both sides. It was not only the riglit but the duty of 
counsel to object when they conscientiously believed that tlnp 
testimony was inadmissible, and you should draw no uni 
favorable inference because of objections nor because of 
rulings on objections by me. i 

You should not let sympathy or prejudice enter into youif 
deliberations or enter into your verdict. Bear in mind thaj 
you are a fact-finding body and it is your duty to determine^ 
the facts uninfluenced by passion or prejudice or any othei[ 
emotion. 1 

Now, the fact that the defendant is a Communist should| 
not prejudice you for or against him. He is entitle(f 

449 to the same calm, fair, impartial trial as any othei| 
person, irrespective of his political or economic be-j 

liefs or philosophic views. Neither is he on trial for being| 
a Communist. Nor is lie on trial for what he did in March] 
I think it was March 27. Neither is the Committee on Un-i 
American Activities on trial for any act on their part. Noil 
does the attitude of the committee or any member of the 
committee or any Member of Congress toward the politicall 
or economic beliefs of others or toward any person or asso-! 
ciation enter into this case. Nor does any racial prejudice! 
of any Member of Congress enter into this case. The issues 
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are very narrow, and I shall explain them to you before I 
am through, but I thought I should at this time tell you 
what does not enter into this case. 

Now, the defendant comes before you clothed with the 
presumption of innocence, as all defendants do in criminal 
cases in this country. This presumption of innocence 
abides with the defendant throughout the trial, until it has 
been overcome by evidence which convinces you of his guilt 

bevond a reasonable doubt. 

«> 

The burden of ])roof is upon the Government to establish 
beyond a reasonable doubt each and every one of the essen¬ 
tial elements of the oifense charged. 

A reasonable doubt is such a doubt as would create in a 
juror’s mind, after careful and candid and imiDartial consid¬ 
eration and a comparison of all the evidence, such a 
400 doubt as to make him so undecided that he cannot sav 
that he has an abiding conviction of the defendant’s 
guilt. Stated another way, it is such a doubt as would cause 
a reasonable or prudent man to hesitate or pause in the 
graver or more inii^ortant transactions of life. However, 
it is not a whimsical doubt, nor a fanciful doubt, nor a doubt 
based on groundless conjecture. It is a doubt, as the name 
implies, which is based on reason, a doubt for which you 
can give a reason, after a consideration of all th.e evidence 
or lack of evidence. It does not mean that the Government 
is required to establish the defendant’s guilt to a mathe¬ 
matical certainty. The burden of proof on the Government 
is simply to establish him guilty beyond a reasonable doubt, 
as I have exidained that term to you. 

In this case the defendant has not taken the witness stand. 
Ilis failure to take the stand and testify in his own behalf 
does not create any presumption against him, and you must 
not permit that fact to weigh in the slightest degree against 
him; nor should it enter into the discussions or delibera¬ 
tions of the jury in any manner. 

In this case the defendant is on trial charged with an 
offense known in the law as contempt of the House of Rep- 







resentatives of the United States. The specific charge j 
against him is that, having been summoned and served as i 
a witness by the autliority of the House of Representatives, j 
through its Committee on Un-American Activities, to j 

451 appear and give testimony before this committee at ! 
its session in the District of Columbia on April 9, j 

1947, on matters committed to this committee by the statute j 
and resolution which have been brought to your attention I 
during the trial, and knowing that he was summoned and j 
served, he wilfully failed to appear and thereby made wilful j 
default. j 

Congress has the power to conduct investigations in order j 
to secure information needed by Congress in connection with i 
the enactment of legislation. Such investigation may be 
conducted through committees. | 

Now, pursuant to Public Law 601, enacted at the last ses- i 
sion of Congress, specifically approved August 2, 1946, and j 
the House Resolution No. 5, which was read to you after 
having been received in evidence, Congress created this I 
Committee on Un-American Activities. The specific Ian- i 
guage is as follows: j 

l 

‘‘There shall be elected by the House, at the commence- I 

• . • . • I 

mcnt of each Congi-ess, ilie following standing commit- j 
tees:” j 

A number are mentioned. Finally: j 

“17. Committee on Un-American Activities, to consist of ! 
nine Members.” i 

Then it says this about it: j 

“The Committee on Un-American Activities, as a whole 1 

or by subcommittee, is authorized to make from time to ! 
time investigations of (i) the extent, character, and objects | 
of un-American propaganda activities in the United 

452 States, (ii) the ditfusion within the United States of 
subversive and un-American propaganda that is in¬ 
stigated from foreign counti'ies or of a domestic origin and 
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attacks the principle of the form of government as guaran¬ 
teed by our Constitution, and (iii) all other questions in 
relation thereto that would aid Congress in any necessary 
remedial legislation. 

“The Committee on Un-American Activities shall report 
to the House (or to the Clerk of the House if the House is 
not in session) the results of any such investigation, to¬ 
gether with such recommendations as it deems advisable. 

‘ ‘ For the purpose of any such investigation, the Commit¬ 
tee on Un-American Activities, or any subcommittee there¬ 
of, is authorized to sit and act at such times and places with¬ 
in the United States, whether or not the House is sitting, 
has recessed, or has adjourned, to hold such hearings, to re¬ 
quire the attendance of such witnesses and the production 
of such books, papers, and documents, and to take such tes¬ 
timony, as it deems necessary. Subpenas may be issued 
under the signature of the chairman of the committee or 
any subcommittee, or by any member designated by any 
such chairman, and may be served by any person designated 
by any such chairman or member.” 

The defendant has requested certain instructions on the 
law which I have granted, and which I shall now read to 
you. They state the law in respect of the matters therein 
dealt with. 

453 Instruction No. 19 reads as follows: 

“In order to find the defendant guilty of an offense, 
you must find that he not only failed to attend at the session 
of the committee in question, but that he wilfully failed 
to attend. You cannot conclude that he wilfully failed to 
attend simply by his not appearing.” 

I will now read to you Instruction No. 24 of the defen¬ 
dant: 

“The words ‘any matter under inquiry’ as they appear 
in the statute refer to matters -within the jurisdiction of the 
House of Representatives and the committee before them 
for consideration and proper for their action. Unless you 
find beyond a reasonable doubt that the defendant was law¬ 
fully summoned to give testimony in a matter under inquiry 





by the committee, as the Court has defined those words, j^^ou 
must return a verdict of acquittal.” 

Now, so far as the definition of those words is concerned, 
it is this: A matter under inquiry is any one of the mattjers 
set forth under the Public Law which I just read to yoh in 
respect of which the committee was authorized to make I in¬ 
vestigation. j 

In weighing the evidence, if the acts and conduct of the 
defendant are just as consistent wdth innocence as wfitli 
guilt, then he is entitled to the benefit of the presumption of 
innocence. If you can reconcile the evidence in tjhis 
454 case with any reasoiial)ie hypothesis consistent wiith 
innocence, it is your duty to do so. ! 

Now, this prosecution was instituted pursuant to a s|at- 
ute known as Section 192, Title II, of the United States 
Code. The provisions of that statute, so far as they ^re 
material, are short and simple. They read as follows,! so 
far as material: j 

‘ ‘ Every person who, having been summoned as a witn|ess 
by the authority of either House of Congress to give te|?ti- 
niony or to produce papers upon any matter under inquiry 
before either House of Congress or any committee of either 
House of Congress, wilfully makes default, shall be guilty 
of a misdemeanor.” ! 

Therefore, the elements of the offense charged agaiiist 
this defendant are as follows: I 

First, that the chairman of the committee, Mr. Thomks, 
caused to be prepared a summons or subpoena directing 
the defendant to appear and give testimony before tliis 
committee at its chambers in the District of Columbia on 
April 9, 1947, on a matter under inquiry committed to tjhe 
committee by the Public Law and resolution which I ha|ve 
referred to and which I have read, so far as the Public L^w 
is concerned. The resolution has been previously read j to 
vou bv counsel. 

Second, that the chairman signed that subpoena or su|m- 
mons and caused the seal of the House of Representatiyes 
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to be affixed thereto, and that the seal was attested by 

455 the Clerk of the House of Representatives. 

Third, that the chairman designated Robert Strip¬ 
ling to serve that summons or subpoena, and that thereupon 
Robert Stripling did serve the summons or subpoena by 
placing it in the possession of the defendant. 

Fourth, that the defendant thereafter made default in 
that, knowing that he had been served, he failed to appear 
and give testimony before the committee at the place and 
at the time mentioned in the summons or subpoena. 

And, fifth and last, that such default or failure was wilful 
on the defendant’s part. 

By “wilful” is meant that his default or failure was 
intentional and deliberate and not inadvertent nor acci¬ 
dental. The vrord “wilful” does not mean that the default 
or failure must necessarily be for an evil or bad purpose or 
in bad faith. The reason or the purpose of the default is 
immaterial if it was deliberate and intentional and was not 
mere inadvertence or accident. 

If you find that the Government has established each and 
every one of those five essential elements beyond a reason¬ 
able doubt, your verdict will be guilty. 

If you believe the defendant to be innocent or that the 
Government has not established each and every one of those 
five essential elements beyond a reasonable doubt, 

456 your verdict will be not guilty. 

Therefore, you have only the two verdicts: Guilty 
or not guilty. 

Now, when you go to your jury room you will take with 
you the indictment. Bear in mind that the indictment is 
not evidence. It is simply a statement of what the defen¬ 
dant is charged with, a statement which puts him on notice 
that he is charged and what he is charged with, and a state¬ 
ment that you may look at to see what he is charged with. 

When you go there you will first elect a foreman, and he 
will preside over your deliberations. 

Your verdict must be unanimous. When you have reached 
it, you will make the fact that you have reached a verdict 
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known to the deputy marshal in whose custody you will le. 
That fact will be communicated to the Court and to counsel, 
and then your verdict will be received. i 

It will be given by the foreman, unless the jury is polled. 
In that event, each of you will be required to announce yoiir 
verdict. i 

If you gentlemen have any further suggestions or excejp- 
tions, vou will come to the bench and make them. i 

(Counsel for both sides approached the bench, and t^ie 
following occurred:) ] 

Mr. McCabe: I have two. ! 

The Court: State your exceptions. ! 

457 Mr. McCabe: I except to that definition of wilffil 
default which is set forth in No. 5 in your Honor fs 
definition of the elements constituting the offense. | 

I except to the charge—I think it was in 5—that bad faitjh 
is not necessary and that the reason or purpose Is 
immaterial. I 

The Court: Well, that is a reiteration of the positiok 
you have taken i)reviously, and you wanted to make youlr 
record clear; is that correct? 1 

^tr. McCabe: That is correct, your Honor. | 

The Court: Do you have any objections or suggestion^, 
Mr. Fihelly? | 

Mr. Fihelly: No, sir. ' 

The Court: All right. i 

(Counsel resumed their places at the trial table, and th^ 
following occurred:) 

The Court: Members of the jury, you may take the casfe 
and proceed to deliberate. 

The alternate jurors will remain seated. 

(The jury retired to consider its verdict, at 12:15 p. m.) 
The Court: I want to say to the two alternates that theii 
duty and function has been fulfilled, and I want to expres? 
my appreciation to you for listening so attentively. li 
might have been that you would have been called to serve 
if some juror became disqualified. That event did not 
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458 transpire, and now you are excused, with the thanks 
of the Court. 

The Deputy Clerk: You are excused until Monday morn¬ 
ing in Judge Keech’s court, Monday morning at the usual 
time. 

The Court: We will recess until the return of the jury 
or until 1:30. 

Mr. Fihellv: Mav we go to lunch, vour Honorf 

The Court: I should think so, 

Mr. Fihelly: That is w’hat I thought. I wanted to get 
your Honor’s permission. 

The Court: I think you had better w'ait until 1 o’clock. 
If they do not reach a verdict by 1:00, then I will send 
them to lunch. Is that convenient to everybody? 

Mr. Fihelly: That is satisfactory. I just wanted to know 
what Your Honor desired. 

(Thereupon, at 12:17 p. m., a recess was taken.) 

(At 4:35 p. m., court was reconvened and the following 
occurred:) 

The Court: The jury is out something over 4 hours ex¬ 
cept for the time they took for lunch, and I thought I 
would call them in to inquire whether there were any ques¬ 
tions of law on which thev wished further instructions, 
and, if they said there were, to give them instructions; if 
they said there were not, to give them the Allen charge. 

Mr. McCabe: If the Court please, I would object to any 
question by your Honor of the jui*y as to whether 

459 or not they wish further instruction on the law, 
after your Honor has comi)letely instructed them, in 

the absence of any suggestion or request by the jury to 
that effect. I think it should come from them, and, in 
the absence of any request, I would object to Your Honor’s 
volunteering that. 

The Court: Would you object also to the Allen charge? 

Mr. McCabe: No, sir. I do not think I have any reason 
to object to it, although I do not agree with the phraseology 
of it. After all, it has been upheld, and I think a sufficient 
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length of time has gone in a matter in which the facts sire 
relatively simple to cause your Honor to feel that sucl| a 
charge is appropriate at this time. I 

The Court: Well, then, I will just give them the Alljen 
charge and be done with it. j 

What do you think of that, Mr. Fihelly? | 

Mr. Fihelly: I will have no objection, your Honor. | 

The Court: All right. Bring the jury in. | 

1 

* * * * • • • * •!« 

Additional Charge to the Jury. | 

The Court: Members of the jury, you have been out 
something over 4 hours now, except for the time consumed 
for lunch, and I wish to give you one further instructic^n, 
which has the approval of the Supreme Court, and it is ^ 
follows.: 

The jury are instructed that in a large proportion of 
cases absolute certainty cannot be expected; thht, 
460 although the verdict must be the verdict of ea^jh 
individual juror and not a mere acquiescence in tte 
conclusion of his fellows, yet they should examine the ques¬ 
tions submitted with candor and with a proper regard ai^d 
deference to the opinions of each other; that it is thejir 
duty to decide tlie case, if they can conscientiously do sp; 
that they should listen, with a disposition to be convinced, 
to each other’s arguments; that if much the larger number 
are for conviction, a dissenting juror should consider 
whether his doubt is a reasonable one which makes ho 
impression upon the minds of so many men equally honest, 
equally intelligent, with himself. 

If, upon the other hand, the majority are for acquittal, 
the minority ought to ask themselves whether they mig|it 
not reasonably doubt the correctness of the judgment whi^h 
is not concurred in by the majority. 

At the end of the Allen instruction I notice that it speaivs 
of men. It was approved at a time when only men served 



on juries. Of course, it is equally applicable to women now 
that women serve on juries. 

With that additional instruction, you will now retire and 
continue vour deliberations. 

(At 4:39 p. m. the jury retired to consider its verdict.) 

(At 6 p. Ill. the Court convened and the following 
occurred:) 

The Court: Bring the jury in, please, Mr. Marshal. 

I wish to warn the spectators to make no outburst 

461 in court. 

(At 6:01 p. m. the jury entered the courtroom, 
and the following occurred:) 

Verdict. 

The Deputy Clerk: Madam Forewoman, has the jury 
agreed on a verdict? 

The Forewoman: We have. 

The Deputy Clerk: Do you find this defendant guilty or 
not guilty? 

The Forewoman: Guilty. 

The Deputy Clerk: Members of the jury, your fore¬ 
woman says that you find this defendant guilty. Is this 
your verdict, so say you each and all? 

(The jury indicated in the affirmative.) 

Mr. McCabe: If the Court please, I ask that the jury be 
polled. 

The Court: Very well. Poll the jury, Mr. Clerk. 

The Deputy Clerk: The jurors will state their verdicts 
as their names are called. Harold W. Mackall. 

Mr. Mackall: Guilty. 

The Deputy Clerk: Paul B. Burke. 

Mr. Burke: Guilty. 

The Deputy Clerk: William 0. Howard. 

Mr. Howard: Guilty. 

The Deputy Clerk: Mrs. Elizabeth L. Holford. 

Mrs. Holford: Guilty. 

462 The Deputy Clerk: James L. Lineberger. 

Mr. Lineberger: Guilty. 
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The Deputy Clerk: Frank E. Jones. j 

Mr. Jones: Guilty. i 

The Deputy Clerk: Mrs. Elizabeth M. Gingrich. 

Mrs. Gingrich: Guilty. 

The Deputy Clerk: Stanley D. Grant. 

Mr. Grant: Guilty. i 

Mr. McCabe: I did not hear that, Your Honor. i 

Mr. Grant: Guilty. j 

The Deputy Clerk: Mrs. Amanda E. Grigsby. | 

Mrs. Grigsby: Guilty. | 

The Deputy Clerk: Fred E. Neff. I 

Mr. Neff: Guilty. ' 

The Deputy Clerk: Percy Parham. I 

Mr. Parham: Guilty. I 

The Deputy Clerk: Arthur Hirsh. | 

Mr. Hirsh: Guilty. ! 

The Court: Very well, Mr. Clerk. You will excuse tjie 
jury and give theni instructions as to tomorrow, if th^y 
are required, or the next day. | 

The Deputy Cderk: The jury are excused until Monday 
in Justice Keecli’s courtroom. Monday morning at the 
regular time. j 

(The jury left the courtroom.) ! 

Discussion on Bail. ! 

Mr. Fihelly: Now, in view of what has happemjd 
463 in other cases, 1 do not think the Government is in 
any position to ask commitment unless your Honqr 
follows that practice. I know in the Eisler case he was let 
out on bond, but I do think if he is let out on bond that tlpe 
bond should be increased. He is now on $3,000 bond. | 
We received this information from the Department of 
Justice today (indicating), which we only got today, thjit 
in 1930, while there were charges pending against the de¬ 
fendant in California, he left the country, went to Sou|h 
Africa, and went to Russia. Here is the communicatic|n 
which we have received from the Department in that coji- 
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iiectioii. In view of that, we would ask a $10,000 bond, 
your Honor. 

(A document was handed to the Court.) 

The Court: Well, it is my custom to commit except in 
very unusual circumstances. The Supreme Court requires 
me to place a defendant on bail, pending appeal, when there 
is a substantial question. There is a substantial question 
here. If 1 made any error as to my construction of the 
word “wilful,” the defendant will be entitled to a new 
trial. 1 think that presents the unusual circumstance which 
will justify me in this case in permitting the defendant to 
remain on bail, particularly as the District Attorney has 
indicated his acquiescence—in fact, has made the motion 
for that purpose. 

Mr. Fihelly: In view of what happened in the Eisler case, 
vour Honor. 

4G4 The Court: In view of what happened in the 
Eisler case. I will, therefore, grant the motion, but 
I will also hear counsel as to whether or not the bail should 
not be increased, as suggested by the District Attorney. 

Mr. McCabe: Well, I think $3,000 bail is substantial bail 
and has jjroduced the appearance of the defendant. I 
think tliat while the amount might be increased, say, to 
$5,000, the amount of $10,000 would place some hardship 
on the defendant. 

I would also suggest to your Honor that, inasmuch as 
the hour is late, and that it would probably be impossible 
to enter bail before this Court this evening, that Your 
Honor would at least continue the bail in the sum of 
$3,000 until a day tixed by your Honor for entering bail, 
say, in the sum of $5,000 or some other sum, either here 
or in New York, where the original bail was entered. 

The Court: Numerous bondsmen are within stone’s 
throw of this courthouse. 

Mr. McCabe: Yes, but it may be a question of expense, 
your Honor. 





The Court: In view of this statement shown to me 


by 


the District Attorney, I feel I am going as far as I should 


go and will enlarge the bail, pending motion for a new 
trial, and I shall do so only because the District Attonley 


has suggested it, and I shall set bail of $10,000. j 

Vou will be committed until that bail is furnishjed. 


465 Mr. McCabe: And that could not be postponed 
until tomorrow, your Honor? | 

The Court: No. | 

Mr. McCabe: !May 1 ask whether a clerk before wh(j)m 
hail can be entered this evening is available? ; 

The Court: There arc provisions for that, Mr. McCa|)e. 
You can take that up with Mr. Fihelly. I am sure he Will 
look after that. ! 


Mr. McCabe: Thank you, your Honor. i 

The Court: He will explain the mechanics of it to ypu. 
You are not familiar with our practice here. ! 

Mr. McCabe: No. i 

Did your Honor have any date in mind for hearing arj^u- 
ment in support of a motion for a new trial? | 

The Court: 1 will hear it as early as you wish. Next wetek 


sometime? ! 

I 

Mr. Mc(?abe: Say a week from today? | 

The Court: You can take the maximum permitted by the 
rules or you can tile it forthwith, and it will be set do^m 
as soon as tlic District Attorney files his opposition. ' 
Mr. McCabe: Suppose we let it go without fixing it, aijid 
1 will see what our commitments are. Your Honor. i 
The Court: Yes. I will be here all next week and the we<^k 
after it, and I will make my engagements suit youips, 
46() because you are from out of town. ! 

^Ir. .McCabe: Thank you, your Honor, and we will 
communicate with Mr. Fihelly and with your Honor the 
early part of next week. | 

(Thereupon, at 6:07 p.m., the instant hearing was coji- 
cluded.) 
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468 PROCEEDINGS. 

The Deputy Clerk of Court: United States v. Eugene 
Dennis. 

Tile Court: How long will this take? 

Mr. McCabe: I do not think it is going to take over 
twenty or twenty five minutes, your Honor. I certainly do 
not intend to rehash a lot of evidence. 

The Court: You will be through before the usual lunch 
time ? 

Mr. McCabe; I believe so. 

The Court: I am going to excuse counsel in the matter 
after this case to two o’clock. That will then afford you an 
opportunity to do other things. That means Mr. Ryan. 

Mr. ^IcCabe: Now, if you>- Honor please, the Court 
knows this is a motion for a new trial and arrest of judg- 
ment in the case of the United States v. Eugene Dennis af¬ 
ter a verdict of guilty. 

Tliere are on file some 22 reasons in support of the motion 
for a new trial, and I think several of them can be corn- 
id ned and several of them can be disposed of with reference 
to tliis arg-ument. I do not propose, unless your Honor de¬ 
sires it, to waste your time to labor the argument that was 
made in favor of dismissal of the indictment on the ground 
of lack of legislative purpose of this Committee, or lack 
of constitutional status in the Committee. That has been 
pointed out and argued, has been disgested and overruled, 
and unless your Honor thinks there would be a pos- 
460 sibility of convincing you now, since I have nothing 
relatively new to add on that score, I would simply 
)-est on the briefs already filed on those points. 

The Court: Very well. 

■Mr. McCabe: I would like to add, however, that the trial 
of the ease, and the testimony developed at the trial of the 
case, so far from weakening the argument against any leg¬ 
islative or constitutional abuse on the part of this Commit¬ 
tee, strengthened our argument very greatly. I think the 
testimony of the witness Thomas and, to a lesser extent, of 



the witness Mundt, but let us say practically entirely jtbc 
testimony of the witness Tlioinas showed that this Commit¬ 
tee could not, under its own approach to the situation, h^ve 
a valid legislative purjjose, and I base that to a great lex- 
tent upon the testimony of the witness Thomas, or the \|rit- 
iiess Thomas’ statement that the Committee, which is sjiip- 
]^osed to investigate un-American propaganda, and sub\jer- 
sive propaganda, had no test of what is un-American j or 
what is subversive. 

The witness Thomas said, as I recall, that the Commit|tee 
had an idea of what it was, that he had his own idea, tut 
that he was not responsible for the ideas of others. Xow|, if 
we have a committee of seven persons, each one driving it a 
tlilferent direction, certainly that committee demonstratios, 
l)y its lack of any cohesive approach to their problem, ihe 
very weakness of it, and the utter impossibility of futiiire 
legislating, if under the Constitution they can legjis- 
470 late into law anything regarding propaganda. ' I 
think it is utterly impossible to legislate withoui a 
guide set down by the Courts or by (’ongress, and I th^nk 
it obvious Congress hasn’t set down a guide, and certaiijily 
the Courts haven’t, as the witness very frankly replied.| 

Now, un-American in the eyes of this Committee as Rep¬ 
resentative Rankin sees it, is, or might be, a very different 
tiling in the eyes of Mr. Mundt, or other members of tlhe 
Committee. I speak of Mr. Rankin because he was ve|ry 
frank in going on record as to his concept of the American 
status of freedom of speech, and T think Mr. Thomas’ cojn- 
cept of freedom of any committee, or organization, wliiph 
was denied freedom of speech, would be un-American, apd 
it is, of course, my idea that his Committee has done, andlis 
doing, that very thing; so I just point that out, saying thht 
our argument is strengthened by the actions of the Coitn- 
mittee in admittedly saying that they liave formulated this 
line which he has made, and for no otlier purpose, than ^o 
act as a blacklist as to persons on that list, persons cojn- 
nected with government, presumably for the purpose j)f 
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weeding out those employees, and persons on that list do 
not know that thev are on the list. That seems to me un- 
American propaganda of the very worst sort, which strikes 
at the roots of our idea of fair play when a person is en¬ 
titled to know of any charges made against him, as an¬ 
nounced by the Supreme Court, so we say in lino with all 
the decisions of the courts that, although having 

471 reluctantly approached a declaration of what was un- 
constitutio]ial, they will not shrink from it at all, and 

tl)ev have no other course but to declare these acts uncoji- 
stitutional, and I believe at tiie very outset of the case, and 
certainly at the conclusion of the case, this Coui-t should 
have upheld our contentions along those lines. 

Xow, we will run through these briefly, and as to the first 
rea.son, denying the defendant’s motion for a continuance of 
the case, 1 and 2, are matters in jmur Honor’s discretion. 
T think Your Honor’s discretion should have been exercised 
another way. I say in this Court it was a remarkable thing 
that any jurors were found to try to hold out against a 
verdict of guilty where a Communist was on trial. I think 
it was asking a great deal of human nature due to the fact 
lliat several members of the jury at any rate did feel, after 
consideration of the case, after Your Honor's cliarge, that 
a verdict of not guilty was warranted, that there had been 
no willful default. I think it is a remarkable demonstration 
of the ability of one or two jurors to think for themselves, 
but it also points out, I think, the strengtli of our argument 
that it was asking too much of the 12 jurors that tliey should 
have the same staunch fidelity to their own thought and to 
llieir reactions of the whole case. 

I have already adverted to No. 3. 

Now, No. 4: Again I think under the present sys- 

472 tern where men are being dismissed from their em¬ 
ployment because they attended an anti-Franco meet¬ 
ing—I never heard of anyone being dismissed because he at¬ 
tended a pro-Franco meeting—but at a time when govern¬ 
ment employees are being dismissed for things of that sort. 
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when it is the most common kind of g'ossip for ev'eryj em- 
[)loyee to talk about the various ridiculous things us<id in 
the formal discharge of government employees, I thiilk to 
ask nine government employees to give a fair consideration 
of this case, even though when they took the oath, let’sj say 
they were not convinced they could not approach the |case 
with a fair mind, but having in the back of their min(| the 
fear of losing their jobs, and they took the oath—some A^'ere 
frank enough to say they couldn’t do it and otliers that they 
could—but after four days in Court, after hearing |]\[r. 
Filielley’s philosophy that the Government be spared, c^uld 
anyone maintain that jihilosoijhy successfully, I think it 
must have been indicated there, and that is what I th'ink, 
that it was impossible to get a fair trial in a case of piis 
sort where government employees were on the jury. 1 

Now, we go to point No. 5. It refers to the fact that sbme 
of the jury heard some of the argument in the case befjore 
Judge Keech and, although some matters there were cjon- 
ducted at side-Bar, it is hard to tell how much the jury he^rd, 
Init 1 think if the jury had been interi-ogated in line With 
our questions, whether they had heard discussed t]his 
473 case—true, they had not heard this case discussed, 

but they had heard the argument raised in this cajse, 
and frankness would have forced them to say, “We heird 
argument in Judge Keech’s court,” and they might h^ve 
followed it up by saying, “We didn’t imdei-stand the argu¬ 
ment, and it wouldn’t interfere witli oui- decision in tpis 
case,” but it seems to indicate that they were somewliat 
less than frank than they should have been at the voir dire. 

Now, No. 6, Your Honor’s ruling on the (]uestion of w^l- 
fulness: I don’t know that your Honor has had any change 
of heart on that item. I think that our memorandum lof 
law which was submitted, and to which I invite your Hon¬ 
or’s attention at this time, that it very clearly shows th^t 
the question of willfullness was one for the jury, and thqt 
the jury could look into the question as congressmen woufd 
b» supposed to do, as to whether non-a])pearance was i a 
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valid excuse. Your Honor put the question to me by say¬ 
ing that if people can, by advancing an excuse, be absolved 
of willful default—then liow could Congress carry on its 
affairs. I say that that case would not arise, or would very 
seldom arise. 

In a case where there is a question of the validity of the 
subpoena, or right of a committee to subpoena a person, 
it should be tested, not be judged by that committee, but 
should be tested out in court without the possibility of sanc¬ 
tion of a jail sentence. A still more valid reply, I 

474 think, would be that it is up to Congress to change 
the law. We are administering the law here, and 

Congress must have meant doing something when they said 
“willful default.” Had they meant what your Honor held 
that it meant “deliberate,” and not necessarily inadver¬ 
tent, they would simply have said, “any one who defaults 
in his appearance,” as they have said with regard to a good 
mainv other criminal statutes. Now, if a finding of “will- 
fill” means what a good many cases have said it means. 
Congress failed on its administrative purpose, or legisla¬ 
tive purpose, and has been bogged down by that then they 
could have very properly changed the law. We are fre¬ 
quently met with that, “If you don’t like the law it is up to 
Congress to change it,” and I think Government should be 
met with that same arg-ument in this case. 

Now, No. 8, of course, refers to admission of the sub¬ 
poenas and the return of Mr. Stripling, and goes back to 
our argument, and I will just mention it, without dwelling 
on it, to show that the subpoena was illegal because served 
at a meeting of the Committee of Congress where a wit¬ 
ness had the same protection a congressman has against the 
service of any process which might eventually lead to his 
having been imprisoned for violation, and also the fact that 
no witness fee was tendered. Although it might be a shame 
to have a case of such importance as this go off on a techni¬ 
cal matter such as that, still I wish to urge it as a rea- 

475 son for a new trial and in support of the motion for 
judgment of acquittal even at this time. 
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Now, then, No. 10 goes back to our argument on the con¬ 
stitutional status of the Committee. That is the matter in 
which your Honor refused to allow me to propound ques¬ 
tions to Thomas, although, as I asked to demonstrate to the 
jury, that the Committee not only did not know what un- 
Americanism meant, but that their own idea of what was 
un-American was distinctly opposite from the meaning b^f 
Americanism by House congressmen, and that their idea o|f 
what was good Americanism was distinct and contrary tcj, 
and a subordination of the Bill of Rights in the Constitu¬ 
tion of this country. I think I had a right to show the jury 
that. Of course, your Honor was entirely consistent iiji 
your ruling, but I still press it. That, of course, goes to th 
testimony of the witness Stripling regarding the service o 
the subpoena, and 

No. 12, relating to the testimony of the witness Nellor rel 
lated only to the fact that the subpoena was served, an 
tliat goes down to No. 14, also. 

^ . I 

Now, our loth reason, of course, is based on all of the rea-j 
sons advanced theretofore; based on the ground that there 
was no evidence that the Committee had a right to serve a 
subpoena; that they did not subpoena properly, at a propeii 
time, in a proper manner for a proper purpose, and that! 
therefore all testimony relating to that should have beenj 
stricken out. | 

476 Now, then, we proposed to prove, and I want to go| 
over with Your Honor the fact of the strategic mat-' 
ters of our offer of proof and point out that in the Townsend i 
case the Supreme Court said one reason they were reject¬ 
ing Townsend’s argument on the lack of constitutional 
status of the committee before which he appeared was that 
he did not prove it, he had not offered any proof in support 
of that. In order to meet that objection we offered proof 
that we proposed to trace the history of this Committee 
from its inception down to its being set up as a standing | 
committee, its actions subsequent to that, right up to the ob- ] 
jections raised that this standing committee could not be | 
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charged with those crimes as any standing connnittee, but 
we were not allowed to do that. I think we should have been 
allowed to expose this committee before the jury as to its 
wicked purpose in its attempt to throttle free speech. We 
proposed to point out through the witness and follow it up 
with an argument that the whole theory and trend of the 
present danger relates to actions and not to thoughts, that 
no one can be imprisoned for thinking, it isn’t wrong for a 
person to think that even assassinations is the proper ap¬ 
proach to a situation. I know a very respectable minister 
in Philadelphia who believes that the only solution to the 
problem is assassination of practically all members of Con¬ 
gress and many members of government. I say that man 
has committed no crime by coming to that conclusion; he 
hasn’t carried it into effect, and wouldn’t urge, per- 
477 haps, that anyone carry it into effect, but by that 
thought he has committed no crime, any more than 
the Communist Party would, if, as some people have 
charged it advocated the overthrow of the government by 
force and violence. I think a good many people actually, not 
only Communists but a good many people believe that the 
only solution is the overthrow by force and violence of the 
government, but commit no crime in thinking it; but, going 
from that, I proposed to show that this Committee sought 
to control not thoughts of that sort, but that it related to 
grosser violations, that it related to the nationalization of 
electricity, or railroads, of banks, that is what this Commit¬ 
tee was effecting, and I proposed to show that they were 
attempting it, not having any valid design or purpose but 
just out of wickedness, and I think we were prepared to 
show that they were not doing it for any purpose alleged 
to be connected with the constitutional status which they 
assumed. 

Now, as to argument on points of the charge I think I 
have nothing to urge in addition to that which I urged at the 
Bar of the Court, and there again I say it goes back largely 
to the definition of willfulness. 
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Now, as to the motion for arrest of judgment that^ of 
course, under Rule 34, must be addressed to the points j we 
charged on defense to the jurisdiction of the Court, and I 
submit that the indictment, while under some of |thc 

478 cases it might be upheld as violating the rules of jthe 
Constitution, yet where a committee purports tO| be 

investigating propaganda, subversive propaganda, un- 
American propaganda in the United States, the commurjist 
party and its members, and the Communist party being a 
legal party is not subject at the hands of this Committee 
to an investigation of that sort. I think we have sho|vn 
that there was some rather silly legislative proposition 
which never even jelled because they were advised by tjhe 
Attorney General that it would not stand up. i 

I say all this is persuasive of the argument that this de¬ 
fendant did not have a fair trial to which he is entitled 
under the law, and that Your Honor should now enter' a 
judgment of acquittal and, secondly, if your Honor does4’t 
see fit to do that, that Your Honor arrest judgment and th^t 
Your Honor grant a new trial. ] 

The Court: Mr. McCabe, all of the points you ha^e 
made this morning have been fully considered by me aft^r 
exhaustive argument during trial, and nothing you haie 
said this morning, and nothing in my thinking since tile 
trial has changed my views and, therefore, I deny yodr 
motions. ! 

Now, as to sentence, I want to suit the convenience (If 
counsel, who are from out of the City, as much as possible 
The probation officer, pursuant to the rules, has made la 
preliminary report to me and, of course, it cannot be cont- 
pleted without the defendant making a statement. 

479 doesn’t have to make one either before the motiojri 
for a new trial has been heard, or after, but if he 

desires to make one which he thinks might be helpful to mp 
in pronouncing the proper sentence I will give him thj^t 
o])portunity and postpone sentence to another date whic|i 
is suitable to the convenience of counsel. | 
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Mr. McCabe: Your Honor, I wouldn’t request a contin¬ 
uance. I think the defendant would like to avail himself of 
his right, under Rule 32, to make a statement. 

The Court: Suppose I postpone it until this afternoon? 

Mr. McCabe: I think he is prepared to do it now. He 
has talked to the Probation Officer at 9:30 this morning, 
and previously had forvrarded to the Probation Officer some 
biographical material, and the Probation Officer considered 
that satisfactory and, after a short talk this morning, 
thought that there was nothing further he wanted him to 
offer. 

Is that correct, Mr. Brodsky? 

Mr. Brodsky: Yes. 

The Court: 'Will you ask the Probation Officer to send 
us the report. Miss Jobe? 

Mr. McCabe: Perhaps I misunderstood Mr. Brodsky; I 
thought he said he had referred it to you. 

Mr. Brodsky: I sent in some voluminous material, and 
I visited him at 9:30 this morning with Mr. Dennis. 

The Court: I see, the preliminary report? 

Mr. Brodsky: I asked him as to whether he wanted 
480 any more information and he didn’t think that there 
was anything more he wanted to ask Mr. Dennis this 
morning, and shook hands and said, “Good-bye.” 

The Court: But you gave him nothing further? 

Mr. Brodsky: No, I came in this morning with Mr. 
Dennis, and told him Mr. Dennis was with me, and wanted 
to know if there was anything further he wanted and he said 
he didn’t think anything more was necessary. I said Mr. 
Dennis was here for that purpose, and he said he didn’t 
think that there was anything more he granted to see him 
about, and we shook hands. 

The Court: The opportunity, of course, is available to 
Mr. Dennis to say anything he wanted to him. 

Mr. Brodsky: That is what we went there for. 

The Court: Wait until we get him here? 

Will you ask him to come around? 



Mr. Brodsky: In other words, I do not want the Court 
to get the idea that there was any lack of cooperation, or 
deliberate attempt to avoid meeting the Probation Otecer 
in any way. i 

The Court: Where is the Probation Officer, do you k^ow ! 
The Deputy Clerk of Court: I have sent for Mr. Gaiirett. 
This is Mrs. Yeatman from the Probation office. | 

The Court: Where is Mr. Garrett? i 

Mrs. Yeatman: He is out to lunch, and is expected 

481 back in about ten minutes. 

The Court: All right I am afraid we will haye to 
postpone this until two o’clock. [ 

Will you be good enough to ask him to be available at| two 
o’clock? 

Mrs. Yeatman: Yes, sir, I will. I 

The Court: We will recess until two o’clock. ! 

* • • • • * * « *j* 

I 

482 The Court: Mr. Reporter, will you read the j col¬ 

loquy that was had just before the recess with refer¬ 
ence to the Probation Officer? I 

(Record read as directed.) ! 

The Court: Now, you have heard that colloquy, jMr. 

Garrett. Does that conform to vour recollection? ! 

" 1 

Mr. Garrett: In general, your Honor, I believe tha[t is 
correct. There might have been some little misunderst£[nd- 
ing between counsel and myself as to whether he did ujant 
to make a statement. I suggested to Mr. Dennis, as I rectal], 
that he did not have to make any statement in connection 
with preparation for a new trial. That was the infor^na- 
tion I gave him. I suggested it was all right with me i|f it 
was all right with him. j 

Mr. Brodsky asked me if I had received certain mateijial, 
and I told him I had, and it appeared to be satisfactory! up 
to that point, and I did not press him for a statement, i 
The Court: Now, Mr. McCabe, inasmuch as the motipns 
have been denied, I wish to give Mr. Dennis the same oppor¬ 
tunity which is given to any defendant to make a statement. 
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if he wishes to make one, that might be valuable to the 
Court. 

4S3 Mr. McCabe: I think I have nothing further, but 
he proposes, and he would like to avail himself of the 
provisions of Rule 32-(a), before imposing sentence the 
Court shall afford the defendant an opportunity to make a 
statement in his own behalf. 

The Court: You don’t care to make it for liim? 

Mr. McCabe: No, I think I have said about all I care to 
say for him. 

The Court: I usually look to counsel and give him that 
opportunity. 

Yes, Mr. Dennis? 

Mr. Dennis: Your Honor, before the court passes sen¬ 
tence I would like to make a very brief statement pertaining 
to and arising in this case. 

As an American and as a Communist, I cherish and will 
alwavs defend the democratic institutions of our countrv 

w * 

and the genuine interests of our people. 

On this occasion I desire to make clear why I believe that 
my failure to respond to the subpoena unlawfully issued 
by the House Committee on Un-American activities is 
wholly consistent with my respect for and devotion to the 
instruments and traditions of American democracy. 

.Those who conceived this nation in liberty could not fore¬ 
see that a vast empire of monopoly capital would one day 
come into being. Nor could they foretell that the 
484 economic royalists would attempt to enslave Amer¬ 
ica’s working men and women with a Taft-Hartley 
law and other repressive measures. 

But the founding fathers wisely sought to provide all fu¬ 
ture generations of freedom-loving Americans with the 
means to defend themselves against whatever new forms of 
tyranny the uncharted future might hold. 

Those who dedicated this nation to the proposition that 
all men are created equal could not envision the race hatred 
and terror rule of fascism, be it of foreign or domestic 
origin. 




Tliose who brought forth a new nation on this contjinent 
could not conceive of a Trunian-GOP doctrine procla^niing 
America the enemy of newer democracies and the a^ly of 
decaying monarchs and fascists quislings. j 

But the founding fathers did foresee that their posterity 
would have need to struggle against new enemies an4 new 
instruments of oppression. Those who endowed ouri peo¬ 
ple with the spirit that cherished liberty as the heritage of 
all men, in all lands every^vhere—also sought to arju us 
against whatever threats to liberty the future might ijring. 

For these wise purposes, those who shaped our Decllara- 
tion of Independence and our Constitution proclaimeci cer¬ 
tain rights to be inalienable. They reserved to the people, 
and for all time, the right to exercise their sovcrigii plower 
and democratic wdll and to pursue happines^ and 
485 progress. Moreover, they erected an enduring bar¬ 
rier of law, embodied in the Bill of rights, designed 
to prevent the rule of despotic men. j 

It is true that there are today men who hold these princi¬ 
ples and democratic institutions in contempt and sejjk to 
undermine and destrov them. ! 

It is not true that I am guilty of that criminal intent]. 

I deeply regret that the real issues in this case werje not 
joined in the course of the trial. 

Through my counsel, witnesses and documents I sought 
to submit evidence establishing it as a matter of fact] that 
the House Committee on Un-American Activities is in con¬ 
tempt of the Constitution and Bill of Rights, that it is try¬ 
ing to establish a system of totalitarian thought control, 
police inquisition and the hated Gestapo card-indexe^ and 
])olitical blacklists. And that, in short, it is an instrupient 
of those who seek to impose a form of fascism oi^ our 
America. j 

But, unfortunately, the jury was not permitted to jhear 
this evidence. I 

I also sought to establish as a matter of law that the 
House Committee on Un-American Activities is njot a 
proper legislative committee, is without constitutional au- 
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tbority, and acts in violation of the First and Fourteenth 
Amendments. 

But the evidence amply supporting this contention was 
also excluded. 

My liberty as an individual is, of course, dear to 

486 me. But more is the libertv of the whole American 
people. 

The time has come when not I alone, but millions of 
Americans—through due process of law and by mobilizing 
broad public opinion and action—can preserve our freedom 
only by etfectively challenging the usurpation of power by 
the j)ro-fascists and their House Committee on Un-Ameri¬ 
can Activities—which has become a gnawing cancer in the 
body politic. 

I repeat, this committee has arrogated to itself inquisi¬ 
torial and repressive powers specifically forbidden it by 
the Constitution and Bill of Eights. 

Its chairman, J. Parnell Thomas, told this court,—in re¬ 
sponse to cross-examination—that “We all have our stan¬ 
dards’’ as to what is American and what is un-American. 

I submit. Your Honor, that Chairman Thomas’ standards 
are those of Standard Oil of New Jersey—which has been 
found guilty of war and peacetime cartel practices more 
advantageous to our Nazi enemies than to the United States. 

I submit that the standards of Representative Mundt, a 
member of this Committee, are those of the self-stvled 
American First Committee—an anti-Roosevelt and pro- 
Axis group—condemned and repudiated by all true patriots. 

I submit that the standards of John Rankin, whose pres¬ 
ence on this committee violates the 14th Amendment and the 
American conscience, are the standards of the con- 

487 victed Columbians and of the lynch mob. 

It is not to be wondered at that this committee, 

whose standards of Americanism are alien to democracv 

* 

and run directlv counter to the standards held bv the ma- 
jority of Americans, recently spent no more than ten min¬ 
utes on its ballyhooed “investigation” of fascist activities 
in the United States, which daily become more menacing. 
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Instead, it is only natural that such a coniinittee, iind 
its pro-fascist hackers in the NA^I and the U. S. Chaniiber 
of Commerce, should be whipping up anti-Communist ijys- 
teria, in an effort to abolish free trade unions, to lower |the 
living standards of the common pcoT.)le, to drastically dur- 
tail the civil liberties of the Negro x)eople, the Communists 
and all other iirogressives, and to disrupt American-So\ket 
friendship, and thus the unity of the United Nations itnd 
the cause of peace. 

In so doing this committee and its sponsors aim to d|ag 
our country down the German road to imperialist exp|in- 
sion, fascism, war and catastrophe. j 

I am confident. Your Honor, that the lessons of this tijial 
will not bo lost on the American jieople. I 

I recall that at the turn of the 19th century, Matthpw 
Lyon and others temporarily lost their freedom when tlfey 
challenged the infamous Alien and Sedition laws which wdre 

. I 

directed against the followers of Thomas Jefferson. 
488 Their devotion to democracy contributed to the fe- 

•' I 

capture and preservation of the freedom of tjhe 
American people. The jieople removed the cancer of t|he 
alien and sedition laws from the body xiolitic. | 

I recall that Henry David Thoreau and others also te|n- 
porarily lost their freedom for challenging the fugitive 
slave act. Subsequently the cancer of chattel slavery ahd 
all its legal instruments were also cut from the body yiolit^c. 

Today the American jieople understand how truly Thbr- 
eau spoke when he said: “They are the lovers of law a^id 
order who uphold the law when the government breaks it^” 
I plead guilty. Your Honor, of upholding the Constituti<()n 
and the democratic traditions and basic laws of our land pt 
a time when they are being violated by the House CommU- 
tee on Un-American Activities and its reactionary spojii- 
sors. 1 

If need be, I shall appeal my case to the Supreme Coutt. 
At the same time I and my Party will carry the real issup 
in this case to the court of public opinion for the suprenjie 
judgment of the people themselves. i 
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Althoug’li it was not given an opportunity to hear impor¬ 
tant evidence, the jury that found me guilty of contemj)t 
arrived at its decision only after long deliberation and with 
great difficulty. I do not entertain the slightest doubt that 
legions of my fellow Americans share my determination to 
protect and extend our form of democracy and, at all 

489 costs, to prevent fascism from coming to power in 
America. 

I have everv confidence that these millions will come to 
understand that the pro-fascist House Committee on Un- 
American Activities must be curbed and eventually abol¬ 
ished if democrary is to endure in our land. 

I have firm faith that the American people will not only 
win my freedom and full exoneration—but that they will 
also put the necessary limitations on the activities of the 
evil forces of aggressive monopoly reaction which the 
House Committee now shields and in whose interest it acts. 

In this connection I am confident that in the fateful elec¬ 
tions of 1948, the American people will draw the necessary 
conclusions concerning the administration of the GOP dom¬ 
inated 80th Congress which gave the House Committee on 
Un-American activities its new coercive and iniquitous 
status. 

Through this unity of action, the American people will 
rehulT the Un-American men of the trusts and their political 
blackmail. The American people will find the ways and 
means to register their will for democracy, jobs and peace. 

Your Honor, I am ready to hear the sentence of this 
Court. 

The Court: Mr. Dennis, the primary purpose of inter¬ 
rogating witnesses before Congressional committees is to 
assist Congress in formulating legislation. This Committee 
desired your testimony. That has been denied to them by 
your refusal to appear and testify. Do you have a 

490 desire to appear before that Committee now and 
purge yourself of that contempt? If you do I might 

take action which I think will be just and proper under 
the circumstances. 
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If you vvisli, you may consult your counsel. 

Mr. McCabe: Will Your Honor indulge us for a niom- 
ent ? j 

Mr. Brodsky: Judge, may we have five or ten minuses? 

The Court: Very well. | 

1 

(Thereupon, a short recess was had.) | 

The Court: Very well, Mr. Dennis, do you wish to niake 
a statement in response to my (]uestion? 

]\[r. Dennis: Your Honor, I must state quite frabkly 
your point of view and suggestion took me quite a little "vivdth 
surprise. I would like to make clear that voluntarily I'jap- 
l)oared before that Committee, against the decision of that 
Committee, on March 26th, to present those policies andjthe 
])osition of my party. I am ready to do so before any Cbm- 
mittee of Congress of the United States at any time. ] 

I would say further that what happened in that heaijing 
on the 26th, when I was denied and prevented from gi\jing 
one iota of testimony before what purported to bo a legis¬ 
lative hearing, and taking that into account, plus the j ex¬ 
perience of the people of our country, and the record! of 
this Committee, I came to the conclusion which I did—fthe 
letter which I submitted to that Committee. I 

T would say. Your Honor, that I would defend |my 
491 party and my activities as a Communist in behalf of 
what I consider the welfare of our people before iiny 
court or any committee, including the Un-American Cbm- 
mittce. I am somewhat at a loss as to making a snap d<Jci- 
sion. Whether I were to appear befoi-e that Committee shb- 
sequent to this fight is one thing I would like to make clear, 
that I did not, and would not, change one iota my judgment 
of this Committee as a pro-fascist instrument, a commit|tee 
which has usurped constitutional powers, and with evcjjry 
means at my disposal I would challenge the authority alnd 
constitutionality of this committee and its activities, whjich 
are inimical to the interests of our country. From thaij it 
doesn’t follow that I would hesitate in the least to appear 
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before that or any other body. As to my views in respect 
to that committee, my efforts to challenge its constitution¬ 
ality and unlawful authority, and its dangerous course— 
those I would not concede or permit. 

The Court: Well, is your answer “yes” or “no” to my 
question? 

iMr. Dennis: As I understood your question, I would not 
hesitate one moment to appear before that Committee. 

The Court: That wasn’t my question. 

Mr. Dennis: I am sorry. Would you be kind enough to 
repeat the question? 

The Court: Have the reporter read it back. 

The Reporter: (Reading:) “Do you have a desire 
492 to appear before that Committee now and purge 
yourself of that contempt? If you do I might take ac¬ 
tion which I think will be just and proper under the circum¬ 
stances. ’ ’ 

l\rr. Dennis: I am sorry, your Honor, I did not fully un¬ 
derstand the question. I do not consider myself in con¬ 
tempt of the Committee, and least of all of Congress and, 
therefore, I could not, in good conscience, take an action to 
purge myself of something which I have not committed, and 
T would like to stand on my statement. 

The Court: Very well. 

^Tr. Dennis: I am sorry to have delayed the Court. 

The Court: Now, Mr. McCabe, do you wish to make any 
statement before sentence is pronounced? 

Mr. McCabe: I think not. 

The Court: Very well; Mr. Dennis, will you stand? 

It is the judgment of the Court that you be imprisoned 
for one year and pay a fine of one thousand dollars. 

Inasmuch as there is a substantial question involved, I 
shall enlarge the defendant on bail pending appeal, pursu¬ 
ant to the Rules of the Supreme Court, provided the bonds¬ 
man signifies his willingness to remain on the bond. 

Is the bondsman in Court? 

Bondsman: Yes, sir. 
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The Court: Are you willing to remain on the bond, 
Bondsman? 

493 Bondsman: Yes, sir. 

* * * * * * w * w|« 

569 Filed Jun 26 1947 | 

Requests for Charge to the Jury. | 

1 

Defendant requests that the Court incorporate in ijts 
charge to the jury, the following: | 

1. The indictment charges that the defendant wilfully 

failed to appear before the House Committee on Uh- 
American Activities in response to a subpoena served upon 
him by that Committee. In order to constitute an offence 
under Section 192 of Title 28, United States Code, the 
provision of law which defendant is alleged to have vio¬ 
lated, the Committee before which he failed to appear mu^t 
be in fact a Committee of Congress. Unless you find 
beyond a reasonable doubt that the Committee which 
allegedly served the subpoena upon the defendant and be¬ 
fore which he allegedly failed to appear was in fact ^ 
Committee of Congress, you must bring in a verdict (^f 
acquittal. | 

Denied. Pine, J. | 

2. A Committee of Congress must consist only of Coii- 
gressman or Congresswomen. It cannot consist of soinb 
Congressmen and some non-Congressmen. Defendant was 
under no obligation to obey the command of such a grou|) 
of individuals. If you are not convinced beyond a reasonl- 
able doubt that the Committee on Un-American Activities 
was composed entirely of members of Congress, you must 
bring in a verdict of acquittal. 

Denied. Pine, J. I 

3. Under the Second Section of the Fourteenth Amend|- 
ment of the Constitution of the United States, Represent 
tatives are apportioned among the several states accord^ 
ing to their respective numbers, counting the whole numbej- 
of persons in each State, excluding Indians not taxed, but 
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when the right to vote at any election for the choice 

570 of electors of President and Vice-President of the 
United States, Representatives in Congress, the 

Executive and Judicial officers of the State or the members 
of the legislature thereof is denied to the male inhabitants 
of sucli State being twenty-one years of age and citizens 
of the United States, or in any way abridged except for 
participation in rebellion or other crime, the basis of rep¬ 
resentation in that State shall be reduced in the proportion 
which the number of such male citizens shall bear to the 
whole number of male citizens twenty-one years of age in 
such State. If you find that Congress, in apportioning 
Representativ’es to the State of Mississippi did not take 
into consideration the number of adult male citizens in 
that State whose right to vote was denied or abridged, and 
if you find that in fact there were such citizens whose 
right to vote was denied or abridged in that State, you 
must consider the proportion which the number of adult 
male citizens whose right to vote has been denied or 
abridged bears to the total number of adult male 
citizens in the State of Mississippi. If you find 
that this proportion would, under the provision of 
the last I have just cited to you, cause a reduction in the 
number of representatives which the State of Mississippi 
was entitled to send to Congress, and if you find that no 
re])reseiitative from the State of Mississippi was elected 
by the State at large then you must conclude that no per¬ 
son purporting to be a representative from the State of 
Mississi])pi is in fact entitled, under the Constitution, to 
be considered as such. You are advised that John E. 
Rankin purports to be such a Representative. Under the 
circumstances, I have described, you must then find 

571 that John E. Rankin was not in fact a member of 
Congress and that the Committee on Un-American 
Activities did not consist exclusively of members of 

Congress. You would then be required to bring in a ver¬ 
dict of acquittal. 


Denied. Pixe, J. 
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4. The only purposes for which a Committee of Congress 

may properly be created are: (a) for the purpose of assist¬ 
ing Congress in passing upon the qualifications of its 
members; (b) for the purpose of assisting Congress in t^e 
exercise of its powers of impeachment; (c) for the purpojse 
of assisting Congress in the aid of legislation. j 

Denied. Pine, J.i 

5. I charge you that as a matter of law, the House Com¬ 
mittee on Un-American Activities was not created and did 
not exist for the purpose of assisting Congress in the ejx- 
ercise of its power to pass upon the qualifications of ijts 
members or for the purpose of assisting Congress in t|ie 
exercise of its power of impeachment. 

Denied. Pine, J. j 

6. Unless you find beyond a reasonable doubt that tlie 
House Committee on Un-American Activities was created 
and the time of the alleged offense charged in the indicit- 
ment, existed for the purpose of aiding Congress in i^s 
legislative powers, you must find the defendant not guilfy. 

Denied. Pine, J. j 

7. I charge you there is no such thing as a Congressional 
power of exposure. If you find that the purpose of tljie 
House Committee on Un-American Activities was to expose 
pei-sons considered by the Committee to be un-Americaln, 
you must find that as a matter of fact, the House Commit¬ 
tee on un-American Activities is not a proper Committie 
of Congress and you must bring in a verdict of not guiltV. 

Denied. Pine, J. I 

8. If you find that the real purpose of the Commijt- 
572 tee was to interfere with the rights of persons j;o 
hold or express their political, social, economic or 
philosophic views regardless of how much you may dis¬ 
agree with those views, then you must find that this Com¬ 
mittee is not a lawful Committee of Congress and you must 
bring in a verdict of not guilty. | 

Denied. Pine, J. ] 
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9. If you find that the Committee has consistently en¬ 
gaged in a course of conduct calculated to undermine the 
Constitutional guarantees of freedom of speech, freedom 
of press, freedom of assembly and freedom of association, 
you must conclude that the Committee is not a lawful Com¬ 
mittee of Congress and you must bring in a verdict of not 
guilty. 


Denied- Pine, J. 

10. If you find that the House Committee on Un-Ameri¬ 
can Activities has existed and has been constituted and has 
conducted its operations for the sole purpose of denying 
to the American people their basic civil rights, of sub¬ 
verting and undermining the fundamental guarantees of 
freedom of thought, freedom of speech and freedom of 
asociation, you must conclude that the defendant w’as under 
no obligation to appear before it and you must bring in a 
verdict of not guilty. 

Denied. Pine, J. 

11. Even if you conclude that the House Committee on 
Un-American Activities was originally created for a valid 
legislative purpose, if you find that the Committee in fact 
has not conducted its activities in aid of that purpose, you 
must bring in a verdict of not guilty. 

Denied. Pine, J. 

12. If you find that the defendant was not lawfully sum¬ 
moned to appear before the House Committee on Un- 
American Activities, you must bring in a verdict of not 

guilty. 


Denied. Pine, J. 

573 13. Unless you find beyond a reasonable doubt that 

at the time defendant was summoned to appear be¬ 
fore the House Committee on Un-American Activities, that 
Committee desired his attendance and testimony in con¬ 
nection with the legislative purpose of the Committee, you 
cannot find that he was lawfully summoned and you must 
bring in a verdict of not guilty. 


Denied. Pine, J. 
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14. Unless you are convinced beyond a reasonable douj^t 

that at the time of defendant’s failure to appear before tljie 
Committee, the Committee desired his attendance and tep- 
timony for the purpose of assisting the Committee in con¬ 
sidering legislation or otherwise in aid of a legislative pup- 
pose, you must bring in a verdict of not guilty. ! 

Denied. Pine, J. i 

15. If you find that in fact the purpose for which defen(|i- 

aiit was summoned was in order to lay the foundation f(|)r 
charging him with an offense or for securing his prosecji- 
tion or imprisonment, you must conclude that the defen(li- 
ant was not lawfully summoned and you must bring in la 
verdict of not guilty. ! 

Denied. Pine, J. I 

16. If you find that in fact the defendant was lured by 
the Committee to the City of Washington by a promise that 
the defendant would be given an opportunity to make ia 
statement with regard to measures then under consider¬ 
ation by the Committee which would have outlawed the 
political party of which defendant is a leader and that in 
fact the Committee did not intend to keep this promise but 

desired to question the defendant about purely e^- 
574 traneous matters and then to serve a subpoena upon 
him, you must conclude that the Committee lured 
the defendant to Washington under cover of false repre¬ 
sentation solely to serve a subpoena upon him. Undir 
these circumstances, you must find that the defendant w^s 
not lawfully summoned and you must bring in a verdict 
of not guilty. j 

Denied. Pine, J. | 

17. If you find that the Committee has taken this actidn 

against the defendant for the purpose of bringing aboifit 
a prosecution against the defendant and that the Commi^t- 
tee in doing so has been motivated by the nature of tl^e 
political views or political affiliation of the defendant, ypu 
must bring in a verdict of not guilty. j 

Denied. Pine, J. j 









368 


18. If you find that the purpose of the Committee in 
summoning the defendant was to expose him because of 
alleged un-American activities committed by him, then you 
must bring in a verdict of acquittal. 

Denied. Pine, J. 

19. In order to find the defendant guilty of an offense, 
you must find that he not only failed to attend at the ses¬ 
sion of the Committee in question but that he wilfully failed 
to attend. You cannot conclude that he wilfully failed to 
attend simply by his not appearing. 

Granted. Pine, J. 

20. (If letter sent by defendant to the Committee is al¬ 
lowed in evidence, the following charge should be re¬ 
quested:) If you believe that the explanation made by 
defendant for his failure to appear as contained in a letter 
“Exhibit ” sent by the defendant to the Committee 
was made in good faith, you cannot find that the defendant 
wilfully committed the offense charged in the indictment 
and you must bring in a verdict of not guilty. 

Denied. Pine, J. 

575 21. In determining whether or not the defendant 

wilfully failed to appear, you may consider whether 
he made his explanation honestly and whether that ex¬ 
planation contained a true statement of his conviction and 
the reasons which motivated his non-appearance regardless 
of the legal validity of those convictions or those reasons. 

Denied. Pine, J. 

22. Under the circumstances of this case, I charge you 
that the word “wilful” as it appears in the statute herein 
means that the defendant must in addition to knowingly 
and intentionally failing to appear, have a bad purpose, an 
evil motive and a specific criminal intent to avoid answer¬ 
ing proper questions pertinent to a proper inqury. In 
other words, you must find beyond a reasonable doubt not 
only that the defendant failed to appear before this Com¬ 
mittee but that he specifically failed to appear because he 



did not want to answer any proper questions relevaijit to 
an inquiry conducted for a legislative purpose. j 

Denied. Pine,|J. 

23. If you believe that the reasons stated by the defen¬ 
dant for his non-attendance before the House Commjlttee 
on Un-American Activities pursuant to the subpoenja of 
that committee, were given in good faith and based upon 
his actual belief, you should consider that in determilning 
whether or not his non-attendance was wilful. 

Denied. Pine, |J. 

I 

• • • « • • • • vj* 

577 Filed Jul 1 1947 i 

I 

Motion for New Trial. ' 

The defendant moves the Court to grant him a new trial 
for the following reasons: j 

1. The Court erred in denying defendant’s motion fi)r a 

continuance of the cause. I 

2. The Court erred in denying defendant’s jnotion pur¬ 
suant to Rule 21(a) of the Federal Rules of Criminal Pro¬ 
cedure for a transfer of the proceeding to another district 
upon the ground that the prejudice existing against the! de¬ 
fendant in the District of Columbia was so great tha1[ he 
could not obtain a fair and impartial trial in that districlt. 

3. The Court erred in denying defendant’s motions to idis- 

miss the indictment. 1 

I 

4. The Court erred in denying defendant’s challenge |for 
cause to all government employees selected as jurors, j 

5. The Court erred in denying defendant’s motion fqr a 

mistrial upon the ground that the jury had withJield from 
the Court and defendant’s counsel evidence of their ijias 
and prejudice on the voir dire. | 

6. The Court erred in sustaining the objection of the Gjov- 

ernment to a reference by counsel for the defendant in |his 
opening statement to the jury to the letter marked Defen¬ 
dant’s Exhibit No. 1 for Identification. | 
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578 7. The Court erred in denying defendant’s counsel 

the opportunity to make an opening statement to the 
jury including among other things the matters contained in 
Defendant’s Exhibits Nos. 2 and 3 for Identification. 

8. The Court erred in admitting in the evidence over ob¬ 
jection Government’s Exhibits Nos. 1, 4, 9, and 11. 

9. The Court erred in admitting testimony of the witness 
John Parnell Thomas to which objections were made. 

10. The Court erred in sustaining the Government’s ob¬ 
jections to questions propounded to the witness John Par¬ 
nell Thomas upon cross-examination by defendant’s coun¬ 
sel, and in excluding preferred testimony of the said wit¬ 
ness. 

11. The Court erred in admitting testimony of the wit¬ 
ness Robert E. Stripling to which objections were made. 

12. The Court erred in admitting testimony of the witness 
Edward Kenneth Nellor to which objectiops were made. 

13. The Court erred in denying defendant’s motion to 
strike out the testimony of the witnesses John Parnell 
Thomas and Robert E. Stripling. 

14. The Court erred in denying the defendant’s motion 
to strike out Government’s Exhibits 7, 9, and 10. 

15. The Court erred in denying defendant’s motion for a 
judgment of acquittal at the close of the Government’s case. 

16. The Court erred in excluding testimony of the witness 
Vito Marcantonio upon the Government’s objection, and 
in excluding preferred testimony of the said witness. 

17. The Court erred in excluding from the testimony De¬ 
fendant’s Exhibits Nos. 1, 2, 3, 4, 4-A, 4-B, and 5. 

18. The Court erred in denying defendant’s motion for 
judgment of acquittal made at the close of the entire case. 

19. The Court erred in denying defendant’s requests to 
charge. 

20. The Court erred in its charge to the jury. 


579 
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21. The verdict is contrary to the weight of th^ evi¬ 
dence. I 

22. The verdict is not supported by substantial evic^ence. 

Joseph R. Brodsky j 
Attorney for Defen^^ant 
100 Fifth Avenue j 
New York 11, N. Y. | 

<* • • • • • • • 

580 Filed Jul 1 1947 | 

Motion in Arrest of Judgment. I 

The defendant moves the Court to arrest the jud^nent 
for the following reasons: I 

i 

1. The Indictment does not state facts sufficient t<j> con¬ 
stitute an offense against the United States. I 

2. The Provisions of the Legislative Reorganizatioh Act 

of 1946 and House Resolution 5 of the House of Rep]|*esen- 
tatives, 80th Congress, Creating a Standing Committee of 
the House known as the Committee on Un-American A|.ctivi- 
ties are unconstitutional. j 

3. The Committee on Un-American Activities is jnot a 
Committee of the House of Representatives in that il( does 
not consist exclusively of members of that House biit in¬ 
cludes one, John E. Rankin, who, although purportijng to 
act as a representative from the State of Mississippi is 
not, under Section 2 of the Fourteenth Amendment to the 
Constitution of the United States and the laws enacted! pur¬ 
suant thereto, authorized so to act or to exercise aky of 
the powers or prerogatives of a member of the Hoilse of 
Representatives. 

Joseph R. Brodsky 

Attorney for Defendant 
100 Fifth Avenue I 
New York 11, N. Y. | 

I 

• • # # # # # ^ #!• 
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583 Filed Aug 6 1947 

Stipulation. 

It is hereby stipulated, consented and agreed by and be¬ 
tween the attorneys for the i-espeetive parties herein tliat 
the stenographic transcript of the proceedings in the above 
entitled action dated July 8, 1947 be, and the same liereby 
is corrected, subject to the approval of the Court, to read 
as follows: 

Page 2, line 13—After the word “this’’ insert the woi’d 
“is” to read “this is a motion, etc.”. 

Page 4, line 4—Insert the word “anything” before the word 
“regarding”. Put a period after the word “propa¬ 
ganda”. Omit the rest of the first line and insert “1 
think it is utterly impossible to legislate”. 

Page 4, line 5—Omit the words “if” and “to”. 

Page 4, line 6—Omit the first word “what”. Substitute the 
word “sees” for the word “says” and insert a comma 
after word “it”. 

Page 7, line 11—Omit the word “heard” and insert the 
word “heart”. 

Page 8, line 5—Omit the words “the indictmernt” and insert 
the word “inadvertent”. 

584 Page 8, line 6—Omit the word “their” and insert the 
word “his”. 

Page 8, line 12—Insert quotation marks before word “if” 
and after word “it” on line 13. 

Page 9, line 22—Omit the word “property” and insert 
word “i)roperly”. 

Page 10, line 19—Insert the words “for thinking” after 
the word “im])risoned”. Omit the last word “even”. 
Page 10, line 20—Omit the word “these” and insert word 
“even”. 

Page 10, line 23—Insert word “of” before word “prac¬ 
tically”. Omit the word “of” after the word “prac¬ 
tically” and insert word “all”. 
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Page 11, line 2—Omit the words “the same as” and insert 
the words “any more than”. 

Page 11, line 3—^After the word “Party” insert the w(|rds 
“would, if, as some people have charged, it” and Sub¬ 
stitute the word “advocated” for “advocates”. | 

Page 11, line 13—Omit the word “with”. | 

Page 12, line 7—Omit the word “that” and insert the Word 
“there”. ! 

Page 27, line 2—Omit the entire line. I 

Dated: July 28, 1947. j 

George Morriss Fay 
United States Attorney 
Joseph E. Brodsky i 

Attorney for Defendant j 

So Ordered 

Edwakd M. Curran 

United States District Judge 

**###*■*■♦** 

637 Filed Jul 24 1947 

Government Exhibit No. 5. 

H. Res. 193 

IN THE HOUSE OF REPRESENTATIVES, U. 

April 22, 194|. 

I 

Resolved, That the Speaker of the House of Represehta- 
tives certify the report of the Committee on Un-Amerijean 
Activities of the House of Representatives, as to the Will¬ 
ful, deliberate, and inexcusable refusal of Eugene Dephis, 
also known as Francis Waldron, to appear before the Said 
Committee on Un-American Activities in response to the 
subpena served upon him on March 26, 1947, together with 
all of the facts in connection therewith, under seal of the 

' j 

House of Representatives to the United States attorney 
for the District of Columbia, to the end that the Said 
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Eugene Dennis, also known as Francis Waldron, may be 
proceeded against in the manner and form provided by law. 

Attest: 

John Andrew’s 

(Seal) Clerk. 

638 Filed Jul 24 1947 

Government Exhibit No. 6. 

THE speaker’s ROOMS 
HOUSE OF REPRESENTATIVES U. S. 

WASHINGTON, D. C. 

April 23, 1947 

The United States Attorney, 

District of Columbia. 

The undersigned, the Speaker of the House of Repre¬ 
sentatives of the United States, pursuant to House Resolu¬ 
tion 193, Eightieth Congress, hereby certifies to you the 
willful, deliberate, and inexcusable refusal of Eugene 
Dennis, also known as Francis Waldron, to appear before 
the Committee on Un-American Activities of the House of 
Representatives conducting an investigation under author¬ 
ity of Public Law’ 601, Seventh-ninth Congress, and House 
Resolution 5, of the Eightieth Congress, in response to the 
subpena served upon him on March 26, 1947, as is fully 
shown by the certified copy of the report of said committee 
w’hich is hereto attached. 

Witness my hand and the seal of the House of Repre¬ 
sentatives of the United States, at the City of Washington, 
this twenty-third day of April 1947. 

Joseph W. Martin, Jr. 

Speaker of the House of Representatives. 

Attest 

John Andrews 

Clerk of the House of Representatives. 

(Seal) 

• ••••••••• 
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Government Exhibit No. 7. 

i 

John Andrews I 

Clerk * I 

i 

OFFICE OF THE CLERK ! 

I 

HOUSE OF REPRESENTATIVES j 

WASHINGTON, D. C. j 

1, John Andrews, Clerk of the House of Representatives, 
do hereby certify that the attached is a true and coTrect 
copy of House Report 289 of the Eightieth Congress, jfirst 
session, as submitted to the House of Representatives 
April 22, 1947, by Mr. Thomas of New Jersey fromj the 
Committee on Un-American Activities and noted inj the 
Journal of the House of Representatives of April 22, 1947, 
Eightieth Congress, first session. j 

In witness whereof I hereunto affix my name and the | seal 
of the House of Representatives, in the City of Wastling- 
ton. District of Columbia, this twenty-third day of Xpril 
anno Domini one thousand nine hundred and forty-seven. 

John Andrews j 

(Heal) Clerk of the House of Representatives. 

640 HOUSE OF REPRESENTATIVES ! 

I 

April 22 1947 

80th Congress Reijort 

1st Session No.l289 

I 

Proceedings Against Eugene Dennis Also ! 
Known as Francis Waldron j 

April 10, 19^7 

Mr. Thomas of New Jersey, from the Committee (j>n 
Un-American Activities submitted the following ! 

EEPOET 

I 

Citing Eugene Dennis also known as Francis Waldrcjn 

The Committee on Un-American Activities as created 
and authorized by the House of Representatives thrc^ugh 


376 


the enactment of Public Law No. 601, section 121, sub¬ 
section Q(2), caused to be issued a subpoena to Eugene 
Dennis, also known as Francis AValdron, who is general 
secretary of the Communist Party of the United States. 
The said subpoena directed Eugene Dennis, also known as 
Francis IValdron, to be and appear before the said Com¬ 
mittee on Un-American Activities on April 9, 1947, and 
then and there to testify touching matters of inquiry com¬ 
mitted to the said committee; the subpoena being set forth 
ill words and figures as follows: 

“By Authority of the House of Representatives of the 
Congress of the United States of America, to Robert E. 
Stripling. You are hereby commanded to summon Eugene 
Dennis, also known as Francis Waldron, General Secretary 
Communist Party of the United States, to be and appear 
before the Un-American Activities Committee of the House 
of Representatives of the United States, of which the Hon. 
J. Parnell Thomas is chairman, in their Chambers in the 
City of Washington, on the 9th day of April 1947 at the 
hour of 10 A. ]\I., then and there to testify touching 
641 matters of inquiry committed to said Committee; 

and he is not to depart without leave of said Com¬ 
mittee. Herein fail not, and make return of this summons. 

Witness my hand and the seal of the House of Repre¬ 
sentatives of the United States, at the city of Washington, 
this 26th day of March, 1947. 

J. Parnell. Thomas, 
Chairman.** 

Attest: 

John Andrews, 

Clerk. 

The said subpoena vras duly served, as appears by the 
return made thereon by Robert E. Stripling, chief investi¬ 
gator of the Committee on Un-American Activities, who 
was duly authorized to serve the said subpoena and who 
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served the said subpoena upon instructions received froni 
the Chairman of the Committee on Un-American Activi¬ 
ties. The return of the service by the said Robert E. Strip¬ 
ling being endorsed thereon, which is set forth in wordsi and 

figures as follows: i 

* ! 

“Subpoena for Eugene Dennis also known as Francis 
AValdron before the Committee on Un-American Activities, 
United States House of Representatives, served at l|l:35 
A. M., March 26, 1947, in the Committee’s Chamberls in 
Washington, D. C. j 

/s/ Robeet E. Stripling i 

Chief Investigator, Committee^ on 
Un-American Activities.’’ I 

I 

On April 7, 1947, a telegram was sent to Mr. Eutene 
Dennis, General Secretary of the Communist Party of the 
United States, which is set forth herein in words and fig¬ 
ures as follows: ! 


642 April 7, 19^7 

Mr. Eugene Dennis i 

General Secretary, Headquarters, Communist Party! 
50 East Thirteenth Street, New York, N. Y. I 


This is to notify you that in response to the subpefena 
which was served upon you March 26, you are to appear 
before the Committee on Un-American Activities, at | the 
Committee’s Chambers, 225 Old House Office Building at 


10 A. M., April 9, 1947, to then and there give testirqony 
under oath concerning matters pertinent to the Comjnit- 
tee’s inquiry. ! 


Robert E. Stripling ! 

Chief Investigator, Committe^^ on 
Un-American Activities. \ 


The said Eugene Dennis, also known as Francis Waldjron, 
failed to appear before the said Committee on Un-Am|eri- 
can Activities on April 9,1947, as directed by the subpoena 
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served upon him on March 26, 1947, and the willful and 
deliberate refusal of the witness to appear before the Com¬ 
mittee on Un-American Activities is a violation of the sub¬ 
poena served upon him by the Committee on Un-American 
Activities and places the said Eugene Dennis, also known 
as Francis Waldron, in contempt of the House of Kepre- 
sentatives of the United States. 

643 Filed Jul 24 1947 

Government Exhibit No. 8-A. 

WESTERN 

UNION 

1947 MAR 18 PM 4 39 
WB 18 PD-WK NEW YORK NY MAR 18 403p 

REP PARNELL THOMAS 
HOUSE OFFICE BLDG 

ACCORDING TO THE PRESS THE HOUSE COMMITTEE ON UN- 
AMERICAN ACTIVITIES IS SCHEDULED TO HOLD HEARINGS COM- 
.MENCING MARCH 24, ON REPRESENTATIVE RANKIN’S BILL HR 
1884, AND ON REPRESENTATIVE SHEPPARD’S BILL HR 2122. 
SINCE THESE BILLS DIRECTLY' CONCERN THE CIVIL RIGHTS AND 
STATUS OF COMMUNISTS AND THE COMMUNIST PARTY USA, AND 
THEREFORE THE DEMOCRATIC RIGHTS OF ALL OTHER AMERICANS, 
I REQUEST AND INSIST THAT I SHALL BE INVITED TO OFFER 
TESTIMONY' AT THESE HEARINGS IN BEHALF OF THE NATIONAL 
COMMITTEE OF THE COMMUNIST PARTY. WIRE REPLY COLLECT— 
EUGENE DENNIS GENERAL SECRETARY COMMUNIST PARTY 35 
EAST 12 STREET. 

24 HR 1884 HR 2122 usa 35 12. 

>:**•#«•**«* 
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Govenunent Exhibit No. 8-B. I 

WESTEEN I 

UNION I 

MABCH 10, 1^47. 

MB. ’EUGENE DENNIS i 

35 EAST 12th stbeet 

NEW YORK CITY i 

I 

PURSUANT TO YOUR REQUEST OF MARCH 18, YOU HAVe| BEEN 
SCHEDULED TO APPEAR BEFORE THE COMMITTEE ON UN-AMERI¬ 
CAN ACTIVITIES ON WEDNESDAY, MARCH 26, AT 11:30 A. M. 

! 

J. PARNELL THOMAS, CHAIRMAjN 
COMMITTEE ON UN-AMERICAN ACTiylTIES. 

I 

CHG. TO COMM. ON | 

UN-AMERICAN ACTT’VITIES. I 

* • • • • • • * 

Govenunent Exhibit No. 8-C. 

645 WESTEEN j 

UNION I 

1947 MAR 19 PM ^ 03 

I 

WA 216 PD-VR NEW YORK NY 19 533p j 

I 

HON J PARNELL THOMAS | 

HOUSE OFFICE BLDG j 

! 

I AM IN RECEIPT OF YOUR TELEGP.AM INFORMING ME TH^T MY 
REQUEST TO APPEAR BEFORE THE COMMITTEE ON UNAM^RICAN 
ACTIVITIES HAS BEEN GRANTED AND THAT I AM SCHEDULjED TO 
TESTIFY ON WEDNESDAY MARCH TWENTY SIXTH AT Et-EVEN 
THIRTY AM. IN ORDER TO ADEQUATELY PRESENT THE VIEw|s AND 
POSITION OF THE COMMUNIST PARTY ON HR 1884 AND Hit 2122 
I SHALL NEED APPROXIMATELY TWO HOURS. PLEASE INFORM ME 
BY RETURN WIRE COLLECT EXACTLY HOW MUCh! TIME 

646 WILL BE ALLOTTED ME—EUGENE DENNIS EXECUTrvfe SEC¬ 
RETARY COMMUNIST PARTY OF UNITD STATES. ! 

HR 1884 HE 2122. ! 
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Government Exhibit No. 8-D. 

647 WESTERN UNION 

MAECH 20, 1947. 

EUGENE DENNIS, 

EXECUTIVE SECRETARY, 

COMMUNIST PARTY OF UNITED STATES, 

35 EAST 12th street, 

NEW YORK, N. Y. 

WILL. BE PLEASED TO GIVE YOU TWO HOURS. 

J. PARNELL THOMAS, CHAIRMAN, 
COMMITTEE ON UN-AMERICAN ACTIVITIES. 

648 Filed Jul 24 1947 
Government Exhibit No. 9. 

Original 

BY AUTHORITY OF THE HOUSE OF REPRESENTA¬ 
TIVES OF THE CONGRESS OF THE UNITED 
STATES OF AMERICA 


To Robert E. Stripling 

You are hereby coniniaiided to suniiiion Eugene Dennis, 
also known as I’rancis Waldron, General Secretary, Com¬ 
munist Party of the United States, to be and appear before 
the Un-American Activitie.s Committee of the House of 
Representatives of the United States, of which the Hon. J. 
Parnell Thomas is chairman, in their chamber in the city 
of Washington, on 9th day of April, 1947, at the hour of 
10:00 A. M., then and there to testify touching matters of 
inquiry committed to said Committee; and he is not to de¬ 
part without leave of said Committee. 

Herein fail not, and make return of this summons. 







Witness my hand and the seal of the House of Repre¬ 
sentatives of the United States, at the city of Washington, 
this 26th day of March, 1947. j 


Attest: 

John Andrews 
Clerk, 

(Seal) 


I 

J. Parnell Thoa|:as, 
Chairman. 




* 




649 Filed Jul 24 1947 

Crovemment Exhibit No. 10. 
Copy 


BY AUTHORITY OF THE HOUSE OF REPRESENTA¬ 
TIVES OF THE CONGRESS OF THE UNITED 
STATES OP AMERICA i 


To Robert E. Stripling I 

! 

Y^'ou are hereby commanded to summon Eugene Dennis, 
also known as Francis Waldron, General Secretary, Com¬ 
munist Party of the United States, to be and appear before 
the Un-American Activities Committee of the Houie of 
Representatives of tlie United States, of which the Hcln. J. 
Parnell Thomas is chairman, in their chamber in thei city 
of Washington, on 9th day of April, 1947, at the hoiiir of 
10:00 A. M., then and there to testify touching mattets of 
inquiry committed to said Committee; and he is not tl) de¬ 
part without leave of said Committee. ! 

Herein fail not, and make return of this summons. ! 
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Witness my hand and the seal of the House of Repre¬ 
sentatives of the United States, at the city of Washington, 
this 26th day of March, 1947. 

J. Paenell Thomas, 
Chairman. 

Attest: 


Clerk. 

(Seal) 

Served at 11:35 A.M. ^March 26, 1947 in the Committee’s 
Chambers in Washington, D. C. 

Robert E. Stripling, Chief Investigator, 
Committee on Un-American Activities. 

650 Filed Jul 24 1947 

Government Exhibit No. 11. 

WESTERN UNION 

APRIL 7, 1947 

MR. EUGENE DENNIS, GENERAL SECRETARY 
HEADQUARTERS, COMMUNIST PARTY 
50 E. 13th street 

NEW YORK CITY 

THIS IS TO NOTIFY YOU THAT IN RESPONSE TO THE SUBPOENA 
WHICH WAS SERVED UPON YOU MARCH 26, YOU ARE TO APPEAR 
BEFORE THE COMMITTEE ON UN-AMERICAN ACTIVITIES AT THE 
committee’s CHAMBERS, 225 OLD HOUSE OFFICE BUILDING, AT 
10 A. M., ON APRIL 9, 1947, TO THEN AND THERE GIVE TESTIMONY 
UNDER OATH CONCERNING MATTERS PERTINENT TO THE COM¬ 
MITTEE’S INQUIRY. 


ROBERT E. STRIPLING, CHIEF INVESTIGATOR, 
COMMITTEE ON UN-AMERICAN ACTIVITTES. 


« 
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Defendant’s Exhibit No. 3. | 

G62 Filed July 24 1947 | 

PROFFERS OF PROOF TO BE INCORPORATED IN 
DEFENDANT’S OPENING STATEMENT i 

I 

I 

AVe shall prove during the course of this trial that tlhe 
so-called Committee on Un-American Activities is not in 
fact a legislative committee of Congress or of the House of 
Representatives but is a conspiracy organized and existing 
for the purpose of denying to the American people th(bir 
basic civil rights, of subverting and undermining the fdn- 
(lamental guarantees of freedom of speech, freedom jof 
thought and freedom of association. In demonstrating tljiis 
fact, we shall show: j 

1. The so-called Committee on Un-American Activities 

which attempted to compel the defendant to appear befolre 
it in Washington, is the most recent of a series of Commit¬ 
tees on Un-American Activities known variously as the Dijes 
Committee, the Wood-Rankin Committee and now tjie 
Tliomas Committee, These Committees have maintainedj a 
continuity of purpose, design, activity and personnel, aid 
the present Committee endorses, abides by and has carried 
out and continues to carry out the policies, precepts aijid 
practices of its predecessors. i 

2. The present Committee, like its predecessors, dogs 

not exist for the purpose of formulating or presenting prp- 
jjosals with regard to legislative or other proper action jto 
the House of Representatives. 1 

8. Members of this Committee, as well as all its predeces¬ 
sors, have consistently disclaimed that the purpofiic 
663 for which the Committee has existed and now exists 
is legislative; they have repeatedly admitted that |n 
fact the real purpose of the Committee is not that of rep- 
ommeudiiig any type of legislative action to the House <pf 
Representatives under the powers conferred upon thgt 
House by the Constitution of the United States. i 
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4. In all of the years of its existence, the Committee has 
borne out its disclaimer of a legislative purpose and has 
never recommended to Congress a single piece of valid leg¬ 
islation. 

5. The failure of the Committee to recommend legislation 
is not due to a lack of activity on the part of that Commit¬ 
tee. On the contrary, that Committee has been the most 
active of any Committee ever created by either House of 
Congress. We shall present all of the records of the pro¬ 
ceedings of this Committee so that the Court and the jury 
may see the extent and intensity of the activity of this Com¬ 
mittee, all of which was directed not to legislation under 
the Constitution but to other purposes wholly beyond the 
scope of its authority. 

G. The Committee and its members have at all times con¬ 
spired for the sole purpose of undermining and subverting 
the fundamental guarantees of liberty w’ritten into the Con¬ 
stitution of the United States by controlling thought and 
suppressing through every possible means, the holding, ex¬ 
pression or association for the advancement of any belief— 
social, economic, political or philosophical—with which 
members of the Committee disagreed. 

7. In pursuance of this conspiracy and in order to effec¬ 

tuate its unlawful purpose, the Committee has 
G64 sought to suppress every expression of every in¬ 
dividual wdthin the United States, in favor of social 
and racial equality. 

8. In pursuance of this conspiracy and in order to effec¬ 
tuate its unlawful purpose, the Committee has sought to 
suppress the expression of the idea that America is a de- 
mocracv. 

9. In pursuance of this conspiracy and in order to effec¬ 
tuate its unlawful purpose, the Committee has sought to 
suppress the idea and the expression of the idea that car¬ 
tels and other monopolist industrial organizations are detri¬ 
mental to the interests of the American people. 



10. Ill pursuance of this conspiracy and in order to effec¬ 

tuate its unlawful purpose, the Committee has sougljit to 
suppress opposition by everyone in the United States to 
the Franco government of Spain. | 

11. In pursuance of this conspiracy and in order to effec¬ 
tuate its unlawful purpose, the Committee has sougl|t to 
suppress criticism of the Committee, its activities and bur- 
[)Ose.s, or of members of Congress who support the Com¬ 
mittee, by anyone within or without the Halls of Congj'ess. 

12. In pursuance of this conspiracy and in order to epffec- 

tuate its unlawful purpose, the Committee has sougljt to 
suppress advocacy of price control. j 

13. Ill pursuance of this conspiracy and in order to ejffec- 
tuate its unlawful purpose, the Committee has soughjt to 
suppress advocacy and advancement of every political prin- 


ci])le embraced within the New Deal program of the late 
President Franklin D. Roosevelt, of every idea for iijter- 
national cooperation represented by the thoughts andj ex¬ 
pressions of the late Wendell L. Willkie. j 
GG5 14. In executing its conspiracy to control thoijight 
and suppress speech, the Committee has engageji in 
a concerted effort to employ its powers in order to assijssi- 
nate the characters of outstanding figures in American life 


by holding them up to public censure, calumny and vilijica- 
tion. j 

] 5. In pursuance of its conspiracy and in order to accom¬ 
plish its unlawful aims, the Committee has attempted bru¬ 
tally to destroy the character and standing of Henry Ag^ard 
Wallace, formerly Vice-President of the United States. 


18. In pursuance of its conspiracy and in order to j ac¬ 
complish its unlawful aims, the Committee has attempted 
])rutally to destroy the character and standing of Archi- 
liald HcLeish, formerly Librarian of Congress and but- 
standing poet in the United States. 

19. In pursuance of its conspiracy and in order to accbm- 
idish its unlawful aims, the Committee has attempted bru- 
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tally to destroy the character and standing of John Dewey, 
Professor Emeritus of Philosophy, Columbia University, 
noted American philosopher. 

666 20. In pursuance of its conspiracy and in order to 
accomplish its unlawful aims, the Committee has at¬ 
tempted brutally to destroy the character and standing of 
Bishop Francis J. McConnell, outstanding religious leader. 

21. In pursuance of its conspiracy and in order to accom¬ 
plish its unlawful aims, the Committee has attemx)ted bru¬ 
tally to destroy the character and standing of Harlow Shap- 
ley. Professor of Science, Harvard University, one of 
America’s foremost astronomers. 

22. In pursuance of its conspiracy and in order to accom¬ 
plish its unlawful aims, the Committee has attempted bru- 
tallv to destrov the character and standing of Albert Ein- 
stein, world renowned physicist. 

23. In pursuance of its conspiracy and in order to accom¬ 
plish its unlawful aims, the Committee has attempted bru¬ 
tally to destroy the character and standing of Chester 
Bowles, formerly Administrator of the Office of Price Ad¬ 
ministration. 

24. In pursuance of its conspiracy and in order to accom¬ 
plish its unlawful aims, the Committee has attempted 
brutally to destroy the character and standing of David 
Lilieiithal, now Chairman of the Atomic Energy Commis¬ 
sion, formerly head of the Tennessee Valley Authority. 

25. In pursuance of its conspiracy and in order to accom¬ 
plish its unlawful aims, the Committee has attempted 
brutally to destroy the character and standing of Edgar 
'Warren, Chief of the United States Conciliation Service, 

United States Department of Labor. 

667 26. In pursuance of its conspiracy and in order to 
accomplish its unlawful aims, the Committee has at¬ 
tempted brutally to destroy the character and standing of 
Elmer Benson, formerly Governor of the State of Minne¬ 
sota. 


387 


27. In pursuance of its conspiracy and in order to accom¬ 
plish its unlawful aims, the Committee has atteijnpted 
brutally to destroy the character and standing of Ciilbert 
Olsen, formerly Governor of the State of California] 

28. In pursuance of its conspiracy and in order to accom¬ 
plish its unlawful aims, the Committee has atteijnpted 
brutally to destroy the character and standing of Shqridan 
Downey, United States Senator from California, j 

21). In pursuance of its conspiracy and in order to abcom- 
plish its unlawful aims, the Committee has attciiipted 
in-utally to destroy the character and standing of Frances 
Perkins, present Chairman of the Civil Service Coijnmis- 
sion and formerly Secretary of Labor. j 

30. In pursuance of its conspiracy and in order tjo ac¬ 

complish its unlawful aims, the Committee has atterbpted 
brutally to destroy the character and standing of j Paul 
Robeson, world famous Negro artist. | 

31. In pursuance of its conspiracy and in order tjo ac¬ 

complish its unlawful aims, the Committee has attenjipted 
brutally to destroy the character and standing of ijrpton 
Sinclair, noted American novelist. | 

32. In pursuance of its conspiracy and in order t^ ac¬ 
complish its unlawful aims, the Committee has attenjipted 
brutally to destroy the character and standing of Leon |Hen- 
derson, formerly Administrator of the Office of Price! -A.d- 

ministration. j 

668 33. In pursuance of its conspiracy and in ord^r to 

accomplish its unlawful aims, the Committee hajs at¬ 
tempted brutally to destroy the character and standii^g of 
Eleanor Roosevelt, former First Lady of the Land,| out¬ 
standing woman leader and member of the American [dele¬ 
gation to the United Nations Economic and Social 

• • « • # # # * #!• 

I 

35. In pursuance of its conspiracy and in order tq ac¬ 
complish its unlawful aims, the Committee has attempted 
brutally to destroy the character and standing of Harolld L. 
Ickes, formerly Secretary of the Interior. j 
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36. In pursuance of its conspiracy and in order to ac¬ 
complish its unlawful aims, the Committee has attempted 
brutally to destroy the character and standing' of Shirley 
Temple, at that time sensational child actress. 

37. In pursuance of its conspiracy and in order to ac¬ 
complish its unlawful aims, the Committee has attempted 
brutally to destroy the character and standing of Charles 
Chaplin, world renowned actor and producer. 

38. In pursuance of its conspiracy and in order to ac¬ 
complish its unlawful aims, the Committee has vilified and 
maliciously branded with the stamp of “disloyalty” organi¬ 
zations counting among their members millions of Ameri¬ 
can citizens in order to discourage membership in those or¬ 
ganizations and thereby to frustrate the exercise by the 
American people of their Constitutional right to free as¬ 
sembly and free association. 

a' 

66.9 39. In pursuance of its conspiracy and in order to 

accomplish its unlawful aims, the Committee has vili¬ 
fied and slandered the Congress of Industrial Organiza¬ 
tions, a trade union federation to which are aflSliated ap¬ 
proximately seven million American working men and 
women in all branches of industry. 

40. In pursuance of its conspiracy and in order to ac¬ 
complish its unlawful aims, the Committee has vilified and 
slandered the American Civil Liberties Union, a national 
organization dedicated to the protection of civil rights. 

41. In pursuance of its conspiracy and in order to ac¬ 
complish its unlawful aims, the Committee has vilified and 
slandered the National Catholic Welfare, Conference. 

42. In pursuance of its conspiracy and in order to ac¬ 
complish its unlawful aims, the Committee has vilified and 
slandered the American Labor Party, a political party in 
the State of New York which, in 1944, polled approximately 
500,000 votes for its candidate for the President of the 
United States, Franklin D. Roosevelt. 

43. In pursuance of its conspiracy and in order to ac¬ 
complish its unlawful aims, the Committee has vilified and 
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slandered the National Council for American-Sbviet 
Friendship, an association of persons devoted to the atitain- 
inent of friendly relations between the people and goj^ern- 
ments of the United States and the Soviet Union in accor¬ 
dance with the Charter of the United Nations. 

44. In pursuance of its conspiracy and in order to ac- 
conii)lish its unlawful aims, the Committee has vilified! and 
slandered the Anti-Defamation League, whose purpose it 
is to combat racial and religious prejudice. I 

670 45. In pursuance of its conspiracy and in ordor to 
accomplish its unlawful aims, the Committee has|vili¬ 
fied and slandered the Southern Conference for Hujman 
Welfare, an organization dedicated to improving the social 
conditions of the oppressed people in the Southern Sl|ates 
of the United States. 

46. In pursuance of its conspiracy and in order to ac¬ 
complish its unlawful aims, the Committee has interfered 
with the free political choice of the American people iii the 
election of their public olficers. 

• • • • • * • * 

47. In pursuance of its conspiracy and in order to ac¬ 
complish its unlawful aims, the Committee has repeatedly 
intervened to control the designation of representatives for 
purposes of collective bargaining by employees in all parts 
of the country, and acting in the interest of employers has 
sought to defeat the exercise of rights guaranteed to em¬ 
ployees by the National Labor Relations Act and by the 
Constitution of the United States. 

48. In pursuance of its conspiracy and in order td ac¬ 
complish its unlawful aims, the Committee gave aid and 
comfort during the war to the enemies of the United Slates 
and was rewarded with the praise of Nazi propaganJiists 
and their cohorts and supporters within this country fot the 
Committee’s promotion of disunity, dissension and disiord, 
which endangered the successful prosecution of the wir. 

49. In pursuance of its conspiracy and in order to 

671 accomplish its unlawful aims, the Committee, $ince 


i 

I 
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the end of the recent war, has continued to carry out 
the propag-anda line of our defeated Nazi enemy and has 
soug^ht to promote and to fasten upon the people of the 
United States, the same pattern of thought as that which 
was imposed upon the German people by Hitler and his 
associates in the Nazi party. 

50. The Committee has carried into execution this con¬ 
spiracy by arrogating unto itself the power, in the name of 
Congress, to classify thought and expression as “Ameri¬ 
can'’ and thus deserving of the support of the American 
people, or as “Un-American” and thus deserving of the 
calumny of the American people. It has thus knowingly 
and deliberately flouted and ignored the provisions of the 
First Amendment of the Constitution of the United States 
by presuming, in the name of Congress, to place a govern¬ 
ment stamp of approval or disapproval upon personal 
thought and speech. 

51. The Committee has executed its conspiracy and has 
accompli.shed its unlawful aims by characterizing the in¬ 
dividuals and groups to which we have referred as Un- 
American, subversive and inimical to the interests of the 
United States without regard to the truth of the assertions 
they have made and without affording to the individuals 
attacked the opportunity to defend themselves against that 
calumny. 

52. The Committee has executed its conspiracy and has 
accomplished its unlawful aims by using its subpoena power 
to harass individuals and groups because of their beliefs 
and expressions. 

53. In pursuance of its unlawful conspiracy, the Com¬ 
mittee has admittedly set itself up as a “grand jury of 
America.” It has usurped the power to decide whether 

each and every individual in the United States should 
672 be condemned because of the ideas he holds and ex¬ 
presses, to investigate and delve into the personal 
lives of individuals with whose views the members of the 
Committee disagree and to seek evidence of possible crimi- 
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nal conduct on the part of such individuals, whether or not 
such conduct is related to the views they hold and to irequire 
the judicial and executive agencies of the Government to 
persecute organizations and individuals opposed to the 
Coniniittee’s opinions and activities. j 

54. The Committee itself has boasted that it maintains 
a l)lack list of a million persons in the United States and 
that it makes available this black list for purposes of in¬ 
juring those whose names appear thereon. This bl^ick list 
consists of the names of individuals whose opini(|)ns the 
Committee considers un-American and the Commitbe has 
thus directly caused injury to persons because of their po¬ 
litical expressions and beliefs. 

55. In carrying out its conspiracy, the Committee [lias en¬ 

gaged in illegal searches and seizures, in tyrannieajl inter¬ 
ference with the persons and homes of Americans and has 
consistently and blatantly violated the C'onstitution^l guar¬ 
antees of personal liberty. i 

56. In execution of its conspiracy and in the accomplish¬ 

ment of its unlawful aims, the Committee has abusid pro¬ 
cess and has made illegal arrests. j 

57. In execution of its conspiracy and in the accomplish¬ 

ment of its unlawful aims, the Committee has ignoted the 
processes and procedures prescribed by law for the con¬ 
duct of its activities and the institution of criminal pro¬ 
ceedings. I 

58. In execution of its conspiracy and in the accoipplish- 
ment of its unlawful aims, the Committee has condu(|ted its 

hearings with utter disregard for elementary rjules of 
673 impartial investigation and requirements of fajrness; 

it has accepted testimony consisting almost wl^olly of 
surmise, conjecture, hearsay, unwarranted conclusiojris and 
unsupported opinions; it has permitted itself, its proceed¬ 
ings and the immunity attached thereto to be used byj crimi¬ 
nals, labor spies and persons with selfish, ulterior njiotives 
to broadcast slanderous charges, unsupported by [proof, 
against American citizens, trade unions, political jbarties 
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and public-spirited organizations; and prejudged the per¬ 
sons and organizations which it was investigating. 

59. In execution of its conspiracy and in the accomplish¬ 
ment of its unlawful aims, the Committee has constituted 
itself a star chamber to lead and direct a gigantic campaign 
of ])olitical persecution, and repeatedly and ruthlessly to 
invade the most precious liberties of the entire American 
people. 

II. 

AVe shall prove that the so-called Committee on Un- 
American Activities had no proper purpose in attempting 
to subpoena the defendant, that the defendant did not wil¬ 
fully fail to appear in response to a lawful subpoena of a 
Committee of Congress, and that the Committee in seeking 
to require the defendant’s attendance was carrying out its 
campaign and conspiracy of political persecution. In dem¬ 
onstrating these facts, we shall show: 

674 1. The Committee did not subpoena the defendant 

in this case in connection with any legislative pur¬ 
pose. 

2. The only reason for which the subpoena was served 
upon the defendant was in order to harass him because he 
is the executive secretary of the Communist Party of the 
United States, a legal political party. 

3. The Committee bears an intense malice and hatred 
against the defendant because of his political views and 
particularly because of his support of the doctrine of racial 
and social equality, of the preservation and extension of 
American democracy, his opposition to predatory activi¬ 
ties on the part of cartels and monopoly enterprises, his 
opposition to the Franco government of Spain and to fas¬ 
cist forces in the United States and elsewhere in the world, 
his criticism and denunciation of the unlawful activities of 
the Committee, his support of increased wages for workers, 
a greater return to the working farmers and the control of 
prices and rents, his endorsement of policies designed to 
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enhance the welfare and liberty of the great inajorilty of 
the American people. ! 

4. The Committee’s design, motive, intent and puirposc 

in subpoening the defendant was to lay the basis for'i plac¬ 
ing him in jail so that he would be prevented from exil)ress- 
ing his political beliefs. ! 

5. The Committee illegally lured the defendant to '\!\^ash- 
ington with the false promise that he would be givi^n an 
opportunity to make a statement with regard to certain 
proiposed measures designed to outlaw the political joarty 
of whicli lie is a leader, knowing that they would not pjermit 
him to make that statement and having the design oijly to 
serve him with the subpoena referred to in the indictkient. 

6. The illegal design and purpose of the Coi^imit- 
673 tee in subpoenaing the defendant was stated bjv the 
acting Chairman thereof when he declared aft^r the 
defendant did not appear in response to the so-calledj sub- 
])oena, that the Committee, should, “proceed with thej case 
against Eugene Dennis in absentia.” ! 

7. The defendant did not wilfully fail to obey that sub¬ 

poena. He did not attend the session of the Committee to 
which he was summoned because in good faith he believed 
that the Committee was engaged in unlawful activities and 
was not in fact a Committee of Congress. | 

8. The defendant presented to the Committee a statehient 

fully indicating his good faith in failing to attend, \Vhich 
statement was knowingly and deliberately suppresscjd by 
the Committee in its presentation of this case to the Ijouse 
of Representatives. I 

III i 

1 

We shall prove that the so-called Committee od un- 
American Activities, by which the defendant was allegedly 
summoned, was not in fact a Coinmittee of the House of 
Representatives in that it did not consist exclusiveljy of 
members of that House but included one, John E. Rahkin, 
who although purporting to act as a Representative from 
the State of Mississippi, was not authorized so to act pr to 


I 

I 
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exercise any of the prerogatives of a member of the House 
of Representatives. We shall show: 

1. The right of the Negro people, including all Negro 
adult male citizens, in the State of Mississippi has 

676 been consistently denied or abridged. 

2. The right to vote of the Negro adult male citi¬ 
zens in the State of Mississippi was denied or abridged at 
the time of the purported election of John E. Rankin to the 
House of Representatives, and at the time of the most re¬ 
cent apportionment of Representatives to the State of Mis¬ 
sissippi. 

3. The denial or abridgement of the right of Negro citi¬ 
zens to vote for Presidential electors, for Representatives 
in Congress, for Senators and for members of the State 
Legislature has been accomplished by the action of officials 
of the State of Mississippi itself, by discriminatory applica¬ 
tion of statutory voting qualifications, by threats of harm 
and injury to any Negro citizen who manifested an inten¬ 
tion to vote and by a campaign of terror and violence de¬ 
signed to prevent the Negro people from exercising their 
rights of suffrage. 

4. This denial of the right of the Negro people to vote 
in the State of Mississippi has been state-wide in its effect. 

o. None of the purported Representatives from the State 
of Mississippi were elected by that State at large, but each 
was elected from a particular district within the State. 

6. The proportion which the number of adult male citi¬ 
zens in the State of Mississippi whose right to vote has 
been denied or abridged bears to the total number of adult 
male citizens in that State, is approximately one-half. 

7. Mississippi is, accordingly, entitled to only four rather 
than seven seats in the House of Representatives and none 

of the seven individuals now purporting to act as 

677 Representatives from the State of Mississippi in the 
House of Representatives, including John E. Rankin, 

was properly elected as such. 
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8. John E. Rankin, at the time he purported to serjv’e on 
tlie so-called Committee on Un-American Activities^ was 
not a Representative from the State of Mississippi bujt was 
usurping that title and function and the Committee oh Un- 
American Activities was, therefore, not in fact a Coijnmit- 
tce of Congress but was a conglomeration of individuals 

I 

consisting of Congressmen and non-Congressmen, ^\tholly 
unauthorized to usurp and exercise the powers andi pre¬ 
rogatives reserved to a Committee composed of Coiij^ress- 
men alone. j 

* * * * * # m # 1 * 

Defendant’s Exhibit No. 5. ! 

I 

GOO Filed Jul 24 1947 j 

Communist Party, U. S. A. | 

Xational Office | 

35 East 12th Street New York 3, N. Y. Telepljone: 

Algonquin 412215 

April 10, 1^147 

Chairman \ 

William Z. Foster j 

Executive Board \ 

Benjamin J. Davis, Jr. | 

Eugene Dennis i 

Elizabeth Gurley Flynn 1 

William Z. Foster i 

Josh Lawrence 

Steve Nelson I 

Irving Potash I 

Jack Staehel 
Robert Thompson 

Louis Weinstock I 

.John Williamson i 

Organization Secretary j 

Henry Winston j 

Dear ]\rr. Congressman: | 

1 

According to newspaper reports, the House Comnijttee 
on Un-American Activities yesterday passed a niotioh to 
cite Mr. Eugene Dennis, General Secretary of the Coimjiun- 
ist Party, for contempt of the House of Representative:!?. 

Before this matter is acted upon by the House, I feel I you 

should be informed of both sides of the question. 1 


1 


j 
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For reasons which he stated in a letter to Mr. Thomas, 
Mr. Dennis did not appear before the House Committee. 

In the interests of fairness and justice I enclose for your 
consideration a copy of Mr. Dennis’ communication to Mr. 
Thomas, on the receipt of which the Committee acted. I 
ask you to make a careful study of Mr. Dennis’ letter be¬ 
fore you make up your mind. 

Respectfully yours, 

John Gates, 

35 East 12 Street 
New York 3, New York 

533 April 8, 1947 

Hon. J. Parnell Thomas 

Chairman, Committee on Un-American Activities 
Old House Office Building 
Washington, D. C. 

Dear Sir: 

This is to inform you that I shall not attend the meeting 
of your committee on April 9,1947. 

1 wish to make it clear that I have no intention thereby 
to ignore the authority of any lawful congressional body. 

For the reasons here set forth it is my opinion that the 
Committee on Un-American Activities is not a lawful 
congressional committee and therefore is not a body which 
may lawfully subpoena witnesses. This opinion is based 
u])on the advice of legal counsel 'whom I have consulted, 
to whom I have stated all pertinent information in my 
possession, and upon whose advice I am relying. From its 
very inception the Committee on Un-American Activities 
has acted with a wanton disregard for the Constitution and 
laws of the countrv and the American traditions of fairness 
and decency. As a result it has drawn the condemnation of 
outstanding citizens and caused the late President Roose- 
velt to eharacterize its behavior as “sordid.” The illegality 
of its acts has become a scandal so notorious as to create a 
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i 
] 

I 

public duty not only to challenge those acts individually, 
but to establish through due process of law and pub- 
033A lie opinion the fundamental illegality of the existence 
of the so-called committee. I 

I do now challenge the legality of that committee folr the 
following reasons: I 

I. i 

First, the resolution under which the committee claims 
its authority is so vague as to fail to conform to the jiegal 
principle that delegated authority must be exactly defined- 
The committee has no authority from the House of Repre¬ 
sentatives because it has been given no limitation o^ au¬ 
thority. By its acts it has remained within no limits apjpro- 
l)riate to a committee of the House, but has arrogated to 
itself the arbitrary power of a Star Chamber in viohition 
of the Constitution of the United States. The term y un- 
American” appears in no statute or other legislation j It 
api)ears in no executive or administrative regulationJ It 
has been defined by no judicial decision, and is unknowjn to 
tlie law. But if it has no legal meaning, the term ‘|‘un- 
American” in the everyday language of the people cbuld 
mean only something opposed to the liberties of the pebple 
and the spirit of the Bill of Rights of our Constitution. iBut 
your committee forbids such an interpretation by being it¬ 
self the violator of the Constitution. ' 

The Communist Party of the United States is a purely 
American political party. It is the party of the American 
working class. It is more American than the political jjar- 
ties that serve the narrow interests of wealthier classes. Our 
American trade unions also vrere once denounced as of 
European origin and foreign to America, but they are| na¬ 
tive organizations serving the interests of 60,000,000 Anjeri- 
caii wage workers, and the backbone of our American 
democracy. So also the American Communist Pirty 
534 is native to this country and necessary to its delpio- 
cratic life, as measured by the only real test, w^iich 
is loyalty to our country and its people. ' 
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n. 

Secondly, having abandoned the field of legislative in¬ 
quiry in which alone Congress could delegate power, this 
committee has taken upon itself a police authority. And, at 
that, it is a police authority alien to the American concept 
of democracy, a lawless police authority, the prohibition of 
which is the very soul of the Bill of Rights of the Constitu¬ 
tion. The so-called committee assumes the functions and 
Ijrerogatives of a grand jury while in doing so it surpasses 
ail restrictions placed by law upon a grand jury. Claiming 
an authority not strictly defined, it acts as a grand jury 
would if it had no obligation of due process. It assumes 
much of the function of a criminal court without the obli¬ 
gation to be just or to grant equal protection of the law, 
smearing and ruining the characters of men and w’omen 
without according them even the right to confront and 
cross-examine witness or to make a statement in their own 
defense against defamation. 

III. 

Thirdly, this committee does not devote itself to any pur- 
poses which Congress could delegate, but arrogantly asserts 
and pursues purposes and objectives having nothing to do 
with the legislative functions of Congress, in violation of 
the laws of the United States. 

The committee of which you have long been a member 
and are now chairman, has for many years habitually 
535 and purposefully violated the laws of the United 
States and its Constitution. It has done so to ac¬ 
complish purposes which are not and could not be legiti¬ 
mate ])urposes of Congress in forming and delegating au¬ 
thority to a committee. The purposes openly pursued by 
your committee are: 

a. To establish a blacklist of all persons of opposing 
political opinion, i.e., of persons of democratic political out¬ 
look, or identified with any organization defending the con¬ 
stitutional rights and civil liberties of our country. One 


example is the American Labor Party of which the lat^ 
Franklin D. Roosevelt was the candidate for President. | 
You compiled a blacklist in violation of a federal statutej, 
and did so by illegal raids, unlawful arrests and illegs^l 
searches and seizures. You did so by abstracting name^ 
from nominating petitions in violation of law, and from pe|- 
titions to Congress in violation of the First Amendment o|f 
the Constitution, and from the subscription lists of newsj- 
papers and periodicals of political views opposed to you)* 
own, in defiance of the postal laws of the United States. No)* 
is this to be denied, for Congressman Mason, one of th^ 
members of your committee at the time, said on the floor o^ 
Congress on May 17, 1946, speaking of such organizations!: 

Their records were available, and the Dies Committee di^ 
subpoena and seize records of many of these organizations. 
As a result of that, they compiled a card system of mmL 
American activities and of people engaged in un-Americar^ 
activities of more than 1,000,000 separate indexed cards, j 

—Congressional Record, p. 53121. 
In a recent decision, the District Court of the District 
of Columbia, disclaiming any general criticism of 
536 your committee, characterized some of its acts as 
“ misrepresenting . . . its power under the subpoend 
and its power to act as a committee of the House,*’ and a^ 
“representations and actions amounting to duress and co¬ 
ercion . . .” On that occasion the Court pointed out th^t 
the oflScial record of the remarks of the chairman of thfe 
time, Martin Dies, confirmed in effect the statement thdt 
the committee made use of “the coercive influences of rejji- 
resentations and actions indicating legal authority” whicji 
it did not possess. The Court said: “Of course, the con{- 
mittee had no such power; the exercise of such power wd^ 
purely arbitrary.” It pointed out that a man whom tlje 
committee sought to convict of contempt was present befoije 
the committee “only by virtue of the coercive influences 6f 


illegal processes and the exercise of illegal, arbitrary poiJ^- 
er.” (U. S. V. James H. Dolsen.) 
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b. To make use of such blacklist by placing it at the dis¬ 
posal of private employers, in violation of law, as shown 
by the demand by the then chairman that employers utilize 
such blacklist for the discharge of men and women from 
employment. All of this is outside of the legislative func¬ 
tion of Congress. 

c. To intervene in the affairs of trade unions with the 
same coercive power to influence the choice of one union 
as against another as a bargaining agent preferred by the 
employer, in defiance of federal law. All of this is outside 
the legislative function of Congress. 

d. To intervene with the pretended authority of Con¬ 
gress, and with the usurped police power of virtual arrest 
and law’less seizure, in the national and State elections, in 
the effort to defeat candidates and political policies repre¬ 
senting the “New Deal” tendencies. This was done, for 

example, in Minnesota to defeat a candidate for gov- 
537 ernor, and in California to defeat candidates for gov¬ 
ernor and United States Senator, respectively. 

e. To employ on the government payroll one or more 
agents of subversive fascist, Nazi and anti-Semitic organi¬ 
zations, conducting simulated “investigations,” so as to 
build up and utilize such Nazi, fascist and anti-Semitic or¬ 
ganizations against the trade unions and political move¬ 
ments of labor and progressive groups, especially attempt¬ 
ing to stimulate such fascist organizations as a lawless 
force to be used against the Communist Party. All of this 
was evidenced in the so-called examination of the fascist 
leader of the “Silver Shirt Legion.” He testified: 
thought Mr. Hitler had done cm excellent job in Germany 
for the Germans/' that he was promoting his fascist organi¬ 
zation by preaching the '"sterilization of Jews/' that the 
Jews "are 98 per cent Communist/' that he "founded the 
Silver Legion in 1933, contiguous to the appearance of the 
so-called New Deal of the Democratic administration ... to 
propagandize exactly the same principles that Mr. Dies and 
this conmittee are engaged in prosecuting right now; in 
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other words, antagonism to subversive influence in \ the 
United States.’*"^' One of the booklets he attempted to cir¬ 
culate in 100,000 copies was a work written by J. Parnell 
Thomas, then a member of this committee and nowj its 
chairman. I 

f. To use the pretended authority of a committee of Con¬ 
gress to influence the foreign policy of the United States by 
baiting and branding as “subversive” and “un-American” 
those Americans who support the policy of adherence toithe 
United Nations. By means of fantastic slanders bor- 
588 rowed from the Nazi party of Germany, this comrkit- 
tee has sought to foment hatred of other nations, ind 
particularly the Union of Soviet Socialist Republics, in ithe 
interest of the reactionary political trends toward abandon¬ 
ment of the policies of collective peace adopted by this coun¬ 
try under the leadership of Roosevelt. j 

IV. j 

Fourthly, the composition of this committee is contrary 
to law, in that it does not consist solely of persons lawfi|lly 
holding membership in the House of Representatives! of 
the United States. At least one person is acting as a mem¬ 
ber of the committee who is not duly and lawfully sealed 
as a member of the House of Representatives. It is ian 
established princix)le of law that a taint of illegality iiji a 
body vested with public authority, even if long toleratpd, 
becomes intolerable and of great importance when by its 
actions the rights and liberties of men and women dre 
placed in jeopardy. i 

When a body, tainted with illegality in its origin, invoices 
criminal law to inflict penalties upon men and women for 
failure to comply with arbitrary commands, unlawful 
searches and seizures, bodily kidnapping, libel and prop¬ 
erty damage, solely under the cloak of authority purport¬ 
edly derived from Congress, then the victims have the right 

_ I 

* Record of the Un-Amcrican Committee, volume 12, pp. 7207-7208. 
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and the public authority has the duty to scrutinize with 
cold logic and claims of authority of such a committee. 

On this ground, too, I challenge this committee’s author¬ 
ity. I deny its claim to be a lawfully constituted committee 
of the House of Representatives of the United States. I 
challenge its right to call and question witnesses or to per¬ 
form any of the functions of a lawfully constituted com¬ 
mittee of the House of Representatives. John E. 
539 Rankin, acting as a member of your committee, is 
not a lawfully elected, nor duly seated member of 
the House of Representatives of the United States. He 
holds his seat in Congress in violation of the Constitution 
and beyond the power of the House under Article I, Sec¬ 
tion 5, of the Constitution to “be the judge of the election, 
returns, and qualifications of its own members.” Con¬ 
gress has unquestioned authority to be the judge of those 
matters under Article I, Section 5, of the Constitution. But 
it has no right to qualify as representatives from a State a 
larger number of persons than apportioned to that State 
under other provisions of the Constitution. 

Section 2 of the Fourteenth Amendment of the United 
States Constitution says: 

But when the right to vote at any election for the choice 
of Electors for President and Vice President of the United 
States, Representatives in Congress, the executive and 
judicial officers of a State, or the memhers of the Legisla¬ 
ture thereof, is denied to any of the .. .* inhabitants of such 
State, being 21 years of age, and citizens of the United 
States, or in any way abridged, except for participation in 
rebellion, or other crime, the basis of representation there¬ 
in shall be reduced in the proportion which the number of 
such . . .* citizens shall bear to the whole number of .. .* 
citizens 21 years of age in such State. 

I dispute the lawfulness of the tenure of a seat in Con¬ 
gress and therefore membership in this committee by John 
E. Rankin. 


•The word “male” was eliminated by the Woman Suffrage amendment. 
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540 At the opening of the 80th Congress, the Hbuse 
of Representatives had authority to seat whoever 
person or persons it might itself judge to be duly elelcted 
and qualified as a representative from Mississippi. It has 
such authority independently of the judgment of any Other 
authority, provided only that the numher seated shoulci not 
exceed the limitation fixed by Section 2 of the Fourteenth 
Amendment. 

The House of Representatives went beyond its authority 
ill seating seven persons as representatives of the Staie of 
Mississippi. I 

The total number of inhabitants of Mississippi ‘^21 %eaTs 
of age, and citizens of the United States,*' at the timle of 
the election of November, 1946, was in excess of the number 
1,195,079 which was the number found by the Censnls of 
1940. Allowance being made for voluntary absteniions 
from voting, no less than 750,000 would be the normal i|ium- 
ber of citizens of Mississippi who would actually cast ^heir 
votes in an election in which the right to vote was nejther 
‘‘denied” nor “in any way abridged.” But only 4$,493 
votes were cast in Mississippi in that election. Thus well 
above 700,000 citizens of Mississippi of voting age failed 
to vote for reasons tliat cannot be assumed to be volun|;ary. 

The 14th Amendment was proposed by Congress and 
ratified by all the Northern States and 12 Southern Stjates. 
Its purpose was to remove from American life the dis¬ 
franchisement of the people by which Rankin now si|;s in 
the House and Bilbo is striving to be seated in the Se:|iate. 
Its first section determined, and removed from the j^iris- 
diction of Congress and the States, the status of citizeijis as 
'‘all persons horn or naturalized in the United States\ and 
subject to its jurisdiction.’* Its second section 
540A equally determined as a matter of Constitutional 
law, and for the purpose of removing the matter 
from the power of Congress, that when the right to vote 
is denied "or in any way abridged,” "the basis for repre¬ 
sentation therein shall he reduced” in the same propoijtion. 
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The Constitution declared that this reduction shall take 
place even if the abridgement of the right to vote is entirely 
legal, that is, if the right is “in any way abridged This 
jjrovision has the sole purpose of preventing the seating 
of persons in the House of Representatives of the United 
States whose “election’’ was accomplished by barring citi¬ 
zens from the polls as in the case of the disgraceful fraud 
(regardless of whether it be a “legal” fraud) by which 
Rankin was allegedly elected. It applies to “sophisti¬ 
cated” methods of disfranchisement, as it is put by Ameri¬ 
can Jurisprudence (vol. 18). 

The second section of this Amendment has the express 
purpose of protecting the right to vote of the Negro people 
of the South. Its method is to prohibit the seating of more 
than a reduced number of persons who might claim seats 
in Congress on otherwise “lawful” certificates of election 
from States in which the Negro people were denied the 
vote. This was recognized by the United States Supreme 
Ourt which said: 

We doubt very much ivhether any action of a State not 
directed by way of discrimination against the Negroes as a 
clas.^, or on account of their race, will ever be held to come 
within the purview of this provision. It is so clearly a pro¬ 
vision for that race and that emergency, that a strong case 
woidd be necessary for its application to any other. 
(Slaughter House Cases, April 14, 1873; decision written 
by ]\Ir. Justice Miller.) 

540B The subsequent drive against the Constitution of 
the United States succeeded by means of a number 
of crimes. These included murders of no less than 4,000 
Negro citizens partly under the aegis of the Ku Klux Klan 
of which Theodore G. Bilbo is now an open and boastful 
member, and by the support of which more than 100,000 
citizens were disfranchised in the First Congressional Dis¬ 
trict of Mississippi in order to bring about the “election” 
of John E. Rankin by 5,429 votes. 
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There is no serious denial that the Constitutioij is 
flagrantly violated in the seating of seven alleged repre¬ 
sentatives of Mississippi in the House of Representatives, 
or that the Congress itself has no power to seat more than 
a reduced number. 

The general cynicism that has been assumed in the civic 
and political corruption personified by John E. Rankin is 
depicted in so well recognized an authority as the Encyclo¬ 
pedia Americana. It states that ^'such amendnientsl as 
have been added to the Constitution to promote equalit'^ of 
electoral qualifications have not been rigorously enfor\ced 
by the central government. Such amendments are al7r\ost 
the biggest blind spots of Congress and the national ad¬ 
ministration.” It undertakes to explain the habitual gnd 
overt violations of the 14th Amendment as inevitable,” 
saying: i 

Suffrage qualifications have been laid down by the naifon 
which are contrary to the mores of large elements of \ its 
population. I 

The mores (that is, the customs) here referred to jare 
the customs by which the men of the Bilbo and Rankin 
political type systematically and by organized violence pnd 
conspiracy prevent the majority of the populatioiji of 
541 several Southern States from exercising the right to 
vote. They are the customs, in accord with wpich 
five Negroes were murdered by the supporters of Talmajige 
in Georgia in 1946 in the regular process of suppressing 
the Negroes’ right to vote. The Encyclopedia apologeti¬ 
cally explains that Shrewd, or politically minded, execu¬ 
tives and congressmen long ago realized that such rifies 
were impracticable, hence unenforceable.” It fully adnjiits 
that such States *‘are open to the defiyiite penalty of the 
14th Amendment,” but it adds that ‘‘it seems tacitly under¬ 
stood that no serious effort will be made to enforce ^^e 
amendment strictly/^ j 

This authority says that the Constitution, insofar as ihis 
provision is concerned, is “allowed to slide gently imto ^he 
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discard in fairly strict accord with the writings of the 
sociologists.’^ * 

The ‘'sociologists” iu this case are, for example, Bilbo, 
who openly declares ”1 am a member of the Ku Klux 
Klan” and speaks on the Senate floor of “N — rs” and 
“Kikes” and “Dagoes” and advocates the disenfranchise¬ 
ment of further millions of Americans, and Bankin, under 
whose* guidance this committee conducts an “investiga¬ 
tion” allegedly for legislative purposes of Congress by 
enquiring “how many Jews there are in the Communist 
Party.” 

Practically all the 550,000 Negro citizens of Mississippi 
of voting age remained away from the polls under threats 
of murder made by the leader of the Democratic Party of 
Mississippi and its candidate for a United States Senator, 
fie openly spoke of murder as a means he favored for keep¬ 
ing the Negro citizen from voting. 

542 The interpretation of the United States Constitu¬ 
tion upon which the election of Messrs. John E. Ran¬ 
kin and Theodore G. Bilbo to the House and Senate in 
1946 depends is the Dred Scott Decision of 90 years ago. 
According to this decision Negroes were “so far inferior 
that they had no rights which the white man was bound to 
respect,” and Negroes living in the South were not in¬ 
cluded in the words “people” and “citizens.” The pur¬ 
pose of the 14th Amendment is to make that interpretation 
forever impossible. 

I speak as a Communist in defending the Constitution 
against you who are subverting it. 

But I think I am expressing here the point of view of all 
of those who defend the rights guaranteed to the American 
people by the United States Constitution. It is the point 
of view of those who, in these dangerous times in which 
we live, wish to preserve our civil liberties as a means of 
solving the grave problems of our Nation in accord with 

•John W. Tait, Ph.D.. Kansas Wrslcyan University, in Encyclopedia Amer¬ 
icana, 1946, vol. 10, pp. 72-73. 



its great progressive traditions, its Constitution and| its 
democratic institutions. i 

* I 

Yes, we, the American Communists, together with a 
legion of other patriotic Americans, will carry this ight 
to the people as a struggle to preserve the character of 
this nation as a democratic Republic. We will carry on 
this fight in the spirit of the American Constitution. 

We are confident that we will win this fight, and that the 
Gestapo which you seek to implant in the American system 
in place of our constitutional liberties will be down ag an 
ugly memory along with the Alien and Sedition Laws wiich 
once menaced Jetferson with arrest, and threatened ! the 
party he founded with suppression as a ^‘foreign ageist/* 

Your un-American assaults upon the Constitution wilj be 
rejected by the American people as were the similar 
543 deeds of A. Mitchell Palmer and his assistanti J. 
Edgar Hoover, who, after the first world war, tried 


as you do to destroy the great American trade unions jand 
the political rights of labor, the farmers and the N^gro 
people. I 


Yours truly, 

Eugene Dennis, 

35 East 12th Street, 
New York Citi’. 
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APPELLANT’S SUPPLEMENTAL BRIEF 


The decision of this Court in Barsky, et al. against 
United States of America was rendered on March 18, 194^. 
Application for writ of certiorari was filed on April 2^, 
1948. 

We assume that principal reliance will be placed on thie 
decision in the Barsky case by the Government on this ai|i- 
peal. Our intention here in the supplemental brief is n(|t 
to repeat the arguments contained in our main briefs bfit 
to clarify the issues which are before this Court on this 
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appeal and which require fundamental determination. We 
state them seriatim. 

(1) This Court on this appeal has before it the issue 
of whether or not the defendant was deprived of a fair and 
impartial trial under the provisions of the Constitution by 
reason of the District Court’s failure to grant defendant’s 
motion for a transfer of the cause and to sustain the chal¬ 
lenge to the jurors. The special circumstances to which 
the Supreme Court adverted in United States v. Wood, 
299 U. S. 123 (1936), are present in this case. The record 
reveals the issuance of a Loyalty Order by the Executive 
arm of the Government and the presence of a blacklist 
of over one million names in the possession of a committee 
of the legislature. Despite all this and despite the hysteria 
engendered as a result of these activities by Government 
officials, jurors who were Government employees were 
permitted to sit upon the jury as if they were capable of 
being impartial jurors. It is submitted that this raises 
a serious question of fundamental law which should be 
passed upon by this Court. 

(2) The contempt statute requires that the defendant 
be “lawfully summoned” by the tribunal. The appellant 
here raises the issue sharply in the light of this Court’s 
decision in Wilder v. Welsh, 1 Mac Arthur 566 (Sup. Ct. 
D. C. 1874), as to whether he was lawfully summoned to 
the inquiry in view of that decision, the rules of the House 
and the public policy which underlies the decision and the 
rules. It must be remembered, as the record shows, that 
the appellant here was a witness before a Congressional 
Committee at the time when he was served with the sub¬ 
poena. Since he enjoyed the same privileges as members 
of the Committee before whom he appeared, it is clear 
that he was not “lawfully summoned” to the inquiry. 

(3) Another ground urged by the appellant in this Court 
is the refusal of the Trial Court to permit him to make 
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any proof in his defense. This is a very serious i^sue 

which has a number of facets. | 

! 

(a) In the first place, the defendant had sent to the C<|)m- 
mittee a written explanation for his non-appearance. De¬ 
spite the constant effort of the defendant to introduce t|liat 
explanation into evidence, the Committee constantly Ex¬ 
cluded the letter and refused to permit it to go to the jUry. 
We respectfully submit that the issue of willfulness can¬ 
not be determined abstractly; that, as the United States 
Supreme Court has stated, the construction which '\\’ill 
be given to that word depends on the context of the falcts 
in every particular case. We submit that the constrjuc- 
tion here of the word “willful” required a charge tha| it 
means not only done intentionally but done in bad fajith 
and for an evil purpose. The error, however, goes eyen 
deeper. Even with respect to the Trial Court’s own cpii- 
struction of the word “willful”, the jury were entitled! to 
have before them appellant’s explanation so that tliey 
could determine the issue of fact as to whether or not j he 
intentionally or inadvertently made default within the in¬ 
tendment of the statute. We submit that the issue jof 
willfulness is an issue of fact at all times and any relevant 
evidence which the defendant offers in support of his con¬ 
tention that he was not willful is required to be submittjed 

to the jury with appropriate instructions from the Coujrt. 

1 

(b) We also pointed out in our main briefs that despite 
the requirements of Title 2 U. S. Code, Section 194, the 
Committee failed to report to the House all of the mate¬ 
rial facts which were required to be submitted to tjhe 
House before it could make an appropriate determination. 
We established that all that was read to the House wjas 
the first line of an eleven-page letter and the balance wjas 
suppressed. This, we submit, was a failure to complly 
with statutory requirements and, therefore, no offense was 
established. 
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(c) Throughout the trial the appellant endeavored to 
establish that the Committee, since its inception, had been 
engaged in a non-legislative purpose. Under the decision 
of this Court in Townsend v. United States, 95 Fed. 2d 352 
(1938), the appellant was undoubtedly entitled, it is re¬ 
spectfully submitted, to make proof on this point. If the 
appellant could establish before Court and jury that this 
Committee, since its inception, has not in fact been acting 
as a Committee of the House engaged in any legislative 
purpose, but has in fact been engaged in non-legislative 
purposes, then the Committee would not be a lawful 
tribunal before w'hom the appellant was required to ap¬ 
pear. Process issued by such unlawful body without juris¬ 
diction would be void under the cases cited in our main 
briefs. The appellant, however, was never permitted to 
establish that in fact the tribunal was an unlawful one. 
Despite the fact that appellant offered as a witness a mem¬ 
ber of the Congress of the United States together with 
other documentary testimony, the Trial Court refused to 
permit any evidence to be introduced on this issue, one 
of the most crucial issues involved in the case. This, we 
submit, is another fundamental issue which should be 
determined bv this Court. 

(d) Moreover, the appellant offered testimony to estab¬ 
lish that one of the members of the Committee before whom 
he was purportedly summoned to appear, was not a mem¬ 
ber of the House of Representatives. We respectfully 
submit that here again an issue of fact which should have 
been determined by Court and jury was excluded from 
the ease. 

We respectfully submit to the Court that all these mat¬ 
ters involved issues of fact which required determination 
by the jury and that it was substantial error to deprive 
the defendant of the right of a jury trial on these facts. 

(4) We respectfully submit that this Court should de¬ 
termine the broad constitutional issues presented in appel- 
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lant’s main briefs. We believe that the Committed on 
Un-American Activities is an unconstitutional body. Jiidge 
Edgerton in his dissenting opinion in the Barsky base 
stated: “No one can measure the inroad the Committee 
has made in the American sense of freedom to spe^k’^ 
Since this Court’s decision in the Barsky case, some yard¬ 
stick has been afforded of this Committee’s intentions. 
We have emphasized heretofore the paucity of legislation 
from this Committee. This emphasis was made becajuse 
of our insistence that the Committee was authorized to 
inquire into a sphere of activity upon which the Congijess 
cannot legislate. We stressed that that was one explana¬ 
tion for the failure of the Committee to make any recom¬ 
mendations. On or about April 30, 1948, the Committee, 
as if to circumvent this criticism, introduced the Mundt 
bill (H. K. 5852). The provisions of this bill which wojald 
legally introduce a police state in the United States, which 
would virtually suppress every idea of social, econoihic, 
and political change and imprison persons who espouse 
them, a bill which would deprive native born citizensj of 
their citizenship, deny the use of the mails and the raidio 
to any person who advocates an idea which this Committee 
considers unpalatable; and which would vest vast unre¬ 
stricted power in one official of Government over the mijids 
of all Americans, are so palpably violative of the Billl of 
Rights as to indicate more clearly than ever the ille'gal 
purpose of the Committee. I 
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AVe respeetfulh’ urge upon this Court a consideration 
of all the constitutional issues revolving around the Com¬ 
mittee on Un-American Activities. It is not too much to 
say that constitutional democracy and the Committee on 
Un-American Activities cannot coexist. 

Respectfully submitted, 

Louis F. McCabe, 

Commercial Trust Building, 
Philadelphia, Pa., 

E.\rl Dickerson, 

3501 South Parkway, 

Chicago, Illinois, 

David IM. Freedman, 

100 Fifth Avenue, 

New York 11, N. Y., 

Da'vud Rein, 

1105 K Street, N. W., 
Washington, D. C., 

Attorneys for Appellant. 

Of Counsel: 

Samuel Rosenwein, 

122 East 42nd Street, 

New York, N. Y. 
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The decision of this Court in Barsky, et at against 
United States of America was rendered on March 18, 194$. 
Application for writ of certiorari was filed on April 2(i[, 
1948. 

We assume that principal reliance will be placed on th^ 
decision in the Barsky case by the Government on this ap¬ 
peal. Our intention here in the supplemental brief is not 
to repeat the arguments contained in our main briefs but 
to clarify the issues which are before this Court on thi^ 


2 


appeal and which require fundamental determination. We 
state them seriatim. 

(1) This Court on this appeal has before it the issue 
of whether or not the defendant was deprived of a fair and 
impartial trial under the provisions of the Constitution by 
reason of the District Court’s failure to grant defendant’s 
motion for a transfer of the cause and to sustain the chal¬ 
lenge to the jurors. The special circumstances to which 
the Supreme Court adverted in United States v. Wood, 
299 U. S. 123 (1936), are present in this case. The record 
reveals the issuance of a Loyalty Order by the Executive 
arm of tlie Government and the presence of a blacklist 
of over one million names in the possession of a committee 
of the legislature. Despite all this and despite the hysteria 
engendered as a result of these activities by Government 
officials, jurors who were Government employees were 
permitted to sit upon the jury as if they were capable of 
being impartial jurors. It is submitted that this raises 
a serious question of fundamental law which should be 
passed upon by this Court. 

(2) The contempt statute requires that the defendant 
be “lawfully summoned” by the tribunal. The appellant 
here raises the issue sharply in the light of this Court’s 
decision in Wilder v. Welsh, 1 MacArthur 566 (Sup. Ct. 
D. C. 1874), as to whether he was lawfully summoned to 
the inquiry in view of that decision, the rules of the House 
and the public policy which underlies the decision and the 
rules. It must be remembered, as the record shows, that 
the appellant here was a witness before a Congressional 
Committee at the time when he was served with the sub¬ 
poena. Since he enjoyed the same privileges as members 
of the Committee before whom he appeared, it is clear 
that he was not “lawfully summoned” to the inquiry. 

(3) Another ground urged by the appellant in this Court 
is the refusal of the Trial Court to permit him to make 
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any proof in his defense. This is a very serious is^ue 
which has a number of facets, i 

(a) In the first place, the defendant had sent to the Com¬ 
mittee a written explanation for his non-appearance. Be- 
spite the constant effort of the defendant to introduce tl^t 
explanation into evidence, the Committee constantly ejx- 
cluded the letter and refused to permit it to go to the juijy. 
We respectfully submit that the issue of willfulness cam 
not be determined abstractly; that, as the United Statbs 
Supreme Court has stated, the construction which wjll 
be given to that word depends on the context of the facts 
in every particular case. We submit that the construc¬ 
tion here of the word “willful” required a charge that it 
means not onlv done intentionallv but done in bad faith 

* ^ I 

and for an evil purpose. The error, however, goes evejn 
deeper. Even with respect to the Trial Court's own coii- 
struction of the word “willful”, the jury were entitled tp 
have before them appellant’s explanation so that they 
could determine the issue of fact as to whether or not hp 
intentionally or inadvertently made default within the inj- 
tendment of the statute. We submit that the issue o^ 
willfulness is an issue of fact at all times and any relevant 
evidence which the defendant offers in support of his conj 
tention that he was not willful is required to be submitted 
to the jury with appropriate instructions from the Court.' 

(b) We also pointed out in our main briefs that despite] 

the requirements of Title 2 U. S. Code, Section 194, the] 
Committee failed to report to the House all of the mate-] 
rial facts which were required to be submitted to the] 
House before it could make an appropriate determination.] 
We established that all that was read to the House was j 
the first line of an eleven-page letter and the balance was } 
suppressed. This, we submit, was a failure to comply | 
with statutory requirements and, therefore, no otfense was | 
established. i 
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(c) Throughout the trial the appellant endeavored to 
establish that the Committee, since its inception, had been 
engaged in a non-legislative purpose. Under the decision 
of this Court in Townsend v. United States, 95 Fed. 2d 352 
(1938), the appellant was undoubtedly entitled, it is re¬ 
spectfully submitted, to make proof on this point. If the 
appellant could establish before Court and jury that this 
Committee, since its inception, has not in fact been acting 
as a Committee of the House engaged in any legislative 
purpose, but has in fact been engaged in non-legislative 
purposes, then the Committee would not be a lawful 
tribunal before whom tlie appellant was required to ap¬ 
pear. Process issued by such unlawful body without juris¬ 
diction would be void under the cases cited in our main 
briefs. The appellant, however, was never permitted to 
establish that in fact the tribunal was an unlawful one. 
Despite the fact that appellant offered as a witness a mem¬ 
ber of the Congress of the United States together with 
other documentary testimony, the Trial Court refused to 
permit any evidence to be introduced on this issue, one 
of the most crucial issues involved in the case. This, we 
submit, is another fundamental issue which should be 
determined bv this Court. 

(d) Moreover, the appellant offered testimony to estab¬ 
lish that one of the members of the Committee before whom 
he was purportedly summoned to appear, was not a mem¬ 
ber of the House of Representatives. We respectfully 
submit that here again an issue of fact which should have 
been determined by Court and jury was excluded from 
the ease. 

We respectfully submit to the Court that all these mat¬ 
ters involved issues of fact which required determination 
by the jury and that it was substantial error to deprive 
the defendant of the right of a jury trial on these facts. 

(4) We respectfully submit that this Court should de¬ 
termine the broad constitutional issues presented in appel- 
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lant’s main briefs. We believe that the Committee (^n 
Un-American Activities is an unconstitutional body. Jud^e 
Edgerton in his dissenting opinion in the Barshy case 
stated: “Xo one can measure the inroad the Committee 
has made in the American sense of freedom to speak]^ 
Since this Court’s decision in the Barshy case, some yard¬ 
stick has been afforded of this Committee’s intention^. 
We have emphasized heretofore the paucity of legislation 
from this Committee. This emphasis was made because 
of our insistence that the Committee was authorized to 
inquire into a sphere of activity upon which the Congress 
cannot legislate. We stressed that that was one explanal- 
tion for the failure of the Committee to make any reconl- 
mendations. On or about April 30, 1948, the Committe<j, 
as if to circumvent this criticism, introduced the Mundt 
bill (H. R. 5852). The provisions of this bill which would 
legally introduce a police state in the United States, whicji 
would virtually suppress every idea of social, economi(|?, 
and political change and imprison persons who espouse 
them, a bill which would deprive native born citizens c[f 
their citizenship, deny the use of the mails and the radio 
to any person who advocates an idea which this Committee 
considers unpalatable; and which would vest vast unre¬ 
stricted power in one official of Government over the minds 
of all Americans, are so palpably violative of the Bill of 
Rights as to indicate more clearly than ever the illegal 
purpose of the Committee. 
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AVe respectfully urge upon this Court a consideration 
of all the constitutional issues revolving around the Com¬ 
mittee on Un-American Activities. It is not too much to 
say that constitutional democracy and the Committee on 
Un-American Activities cannot coexist. 

Respectfully submitted, 

Louis P''. McCAriE, 

Commercial Trust Building, 
Philadelphia, Pa., 

Earl Dickerson, 

3501 South Parkway, 

Chicago, Illinois, 

David M. Freedman, 

100 Fifth Avenue, 

New York 11, N. Y., 

David Rein, 

1105 K Street, N. W., 
Washington, D. C., 

Attorneys for Appellant. 

Of Counsel: 

Samuel Rosenwein, 

122 East 42nd Street, 

Xew York, N. Y. 
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Eugene Dennis, appellant 

i 

V. 

United States of America, appellee ■ 

! 

I 

APPEAL FROM THE DISTRICT COURT OF THE UNITED ST^ATES 
FOR THE DISTRICT OF COLUMBIA \ 

BRIEF FOR APPELLEE I 

i 

COUNTERSTATEMENT OF THE CASE j 

During March of 1947 the Committee on Un-American j^ctiv- 
ities had under consideration two bills relating to the Com¬ 
munist Party (App. 174). On March IS, 1947, the appellant, 
Eugene Dennis, General Secretary of the Communist Pjarty, 
sent a telegram to the Chairman of the Committee, Representa¬ 
tive Thomas. In this telegram the appellant requested th^t he 
“be invited to offer testimony at these hearings in behalf c^f the 
National Committee of the Communist Party” (Gov’t. Ex. 8-A; 
App. 165,378). r 

On March 19, 1947, the Chairman sent a telegram to the 
appellant in New York, stating that pursuant to appellant’s 
request of March 18, he had been “scheduled to appear before 
the Committee * * * on Wednesday, March 26, at 11:30 
a. m.” (Gov’t. Ex. 8-B; App. 165-166, 379). 

On March 19, 1947, the appellant sent another wire to the 
Chairman, acknowledging receipt of the Chairman’s tele^am 
(Gov’t. Ex. 8-B), and requesting that he, the appellant, be 
allotted approximately two hours in which to “adequately ipre- 

( 1 ) 
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sent the views and position of the Communist Party * * 
(Gov’t. Ex. 8-C; App. 166, 379). 

On March 20, 1947, the Chairman sent the appellant a tele¬ 
gram stating that the Committee “will be pleased to give you 
two hours” (Gov’t. Ex. S-C; App. 166, 380). 

On March 26, 1947, the appellant appeared before the Com¬ 
mittee. He was sworn and Mr. Stripling, Chief Investigator 
of the Committee, was told to question him. The first question 
asked appellant was his name (App. 166-167). Appellant re¬ 
plied “Eugene Dennis.” Mr. Stripling asked him if that was 
his full name, or his real name, and the appellant stated that 
he was there as Eugene Dennis and was testifying under that 
name (App. 218-219). 

Thereupon the Chairman, Representative Thomas, asked 
the appellant to state his name (App. 219). There then en¬ 
sued much “wrangling over the question of names” (App.' 
168), lasting “for five minutes” (App. 219). The Chairman 
asked the appellant five or six times to state his name, and the 
only name that appellant gave was Eugene Dennis. Appellant 
refused to answer a question of Congressman Peterson as to 
what name he was born under (App. 219-220). Mr. Stripling 
then asked appellant when and where he was born and he re¬ 
fused to answer. 

The Chairman explained to the appellant that the Com¬ 
mittee w’ould be glad to hear him and give him the two hours 
that he requested but he must cooperate with the committee. 
Mr. Stripling stated to the Committee that it was necessary 
that the Committee know the real name of the witness and that 
he be identified (App. 220). 

The Chairman again asked appellant to state his name. The 
appellant replied “My hair is brown, my eyes are blue.” The 
Chairman then said “That will be all. Serve a subpoena upon 
this man” (App. 220). 

Mr. Stripling approached the appellant to serve the sub¬ 
poena (Gov’t Ex. 9; App. 221). When Mr. Stripling was about 
five feet from appellant, the appellant arose and said “In the 
name of the American people I hold this Committee in con¬ 
tempt” (App. 221). 


3 


Mr. Stripling walked in front of appellant, held the subpoena 
in front of him and stated “Mr. Dennis, I have a subpoena jfor 
you to appear on April 9.” Mr. Dennis turned his head ^nd 
said “What the hell is that?” (App. 221). j 

Mr. Stripling repeated his statement, holding up the sub¬ 
poena, and asked the appellant to take it. Mr. Stripling tljien 
addressed the chair and asked that the record show that ^he 
witness had been served. The Chairman complied. Mr. Strip¬ 
ling laid the subpoena on the appellant’s arm. The appellant 
turned and walked away from the witness stand (App. 221). 

The appellant “tossed the subpoena on a table” (App. 242). 
(The subpoena was later taken by a newspaperman, Mr. ^jiel- 
lor, who had been close to appellant (App. 243).) Appelljant 
walked from the chamber (App. 245). 

On April 7, 1947, Mr. Stripling, in accordance with instijuc- 
tions of the Chairman, sent a telegram to the appellant remind¬ 
ing him that “in response to the subpoena which was serVed 
upon you Malrch 26, you are to appear before the Committee on 
Un-American Activities * * * at 10 a. m., on Aprij 9, 
1947 * * *” (Gov’t. Ex. 11; App. 173, 174, 382). j 

On April 8,1947, the appellant mailed a letter, which reached 
Washington April 9, 1947 (Defendant’s Ex. 5; App. 205-207, 
396). 

On the morning of April 9,1947, Representative Mundt pre¬ 
sided, Mr. Thomas being absent (App. 249-250). The Ap¬ 
pellant did not answer when his name was called several tunes 
(App. 250). 

After these events a Mr. Lapidus stood up and identified 
himself as an attorney and secretary of the Communist PaHy. 
He stated that appellant was not going to be at the meeting ^nd 
had asked him to appear in his place (App. 250-251). 

Mr. Lapidus approached the rostrum -with a letter which he 
wanted to read. He was told to leave it with the Committee. 
It was read by the Committee (App. 252). 

The first line of Mr. Lapidus letter stated “This is to inform 
you that I shall not attend the meeting of your Committee 
April 9th,” (App. 255). The letter Mr. Lapidus wanted to rpad 
was a copy of the letter mailed by the appellant on Apr^ 8, 
which appears as part of Defendant’s Exhibit 5. (See Schedule 
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of Exhibits, infra.) The letter also contained an attack on the 
legality of the authorization and constitution of the Committee 
and certain inflammatory matter, all of which the court ruled 
inadmissible. 

On April 30, 1947, an indictment was filed against the appel¬ 
lant, in one count, alleging contempt of the House of Repre¬ 
sentatives, in that, having been sumoned to appear on April 
9, 1947, as a witness, in Washington, D. C., to give testimony 
concerning “the activities in the United States of the Com¬ 
munist Party and its members * * he “wilfully failed to 

appear * * *” (App. 3^). 

Appellant was arraigned and pleaded not guilty on May 5, 
1947. He was tried by a jury, conunencing June 23, 1947; he 
was convicted June 26,1947. 

Before imposing sentence (Pine, J.) the appellant was ad¬ 
dressed by the Court as follows: 

The Court. Mr. Dennis, the primary purpose of in¬ 
terrogating witnesses before Congressional committees 
is to assist Congress in formulating legislation. This 
Committee desired your testimony. That has been de¬ 
nied to them by your refusal to appear and testify. Do 
you have a desire to appear before that Committee now 
and purge yourself of that contempt? If you do I might 
take action which I think will be just and proper under 
the circumstances (App. 360). 

The appellant indicated he did not desire to do so. (App. 
361-362). He was sentenced July 8,1947, to imprisonment for 
one year and to pay a fine of one thousand dollars (App. 3). 

QUESTIONS INVOLVED 

I 

Does the word “willfully” in Title 2, Section 192, U. S. C., 
mean deliberately and intentionally? 

II 

Does the First Amendment permit the gathering of infor¬ 
mation by a duly authorized Congressional Committee regard¬ 
ing propaganda activities? 

Is the foregoing issue foreclosed to the appellant, who delib- 


erately refused to comply with a subpoena of the Housej of 
Represen tati ves ? 

III 

Is the delegation contained in the Resolution suflBcieijtly 
confined in subject matter? i 

Are the terms of the authorizing Resolution definite? | 

IV I 

i 

Assuming an investigation is within the power of Congr(;ss, 
and that the authorizing Resolution is sufficiently definite, does 
a declaration in the Resolution that the information sough t is 
for a legislative purpose establish that fact for judicjial 
purposes? I 

V i 

Is the constitutionality of the Apportionment Act of 1^41 
an issue foreclosed to the appellant who, being advised by jhis 
lawyer that the Act was unconstitutional and one of the mem¬ 
bers of the Committee was therefore not a Representative, 
deliberately refused to comply with a subpoena of the House of 
Represen tati ves ? 

SUMMARY OF ARGUMENT 

Appellant was convicted of willfully failing to appear af^er 
having been summoned by the House Committee on Xln- 
American Activities. That “willfully” in Title 2, Section 1^2, 
U. S. C., means only “deliberately” and “intentionally” is now 
settled. 

The First Amendment permits gathering of information }Dy 
Congress relative to the “extent, character, and objects” of 
subversive un-American propaganda activities. This is clear 
from authority. It is also clear when it is realized, as appellant 
concedes, that we live “in dangerous times.” | 

The terms of the Resolution are definite and the delegatibn 
not too broad. A resolution is designed for the information 
and limitation of a Congressional Committee at a time w’hen 
the facts necessary to legislation are not known. The terms,' 
used in their context, are not indefinite. 

The fact that the Committee has a legislative purpose is 
established for judicial purposes by the declaration in tOe 


authorizing resolution. 
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The constitutionality of the Apportionment Act of 1941 is 
an issue foreclosed to appellant. The question is political. 

Appellant was lawfully summoned. He had no privilege 
from service of a summons of the very Committee before whom 
he was attending. This is established on reason and authority. 

Appellant received a fair trial. Members of the jury were 
extensively interrogated to discover possible bias. There did 
not exist in the District public feeling necessitating a change of 
venue. 

AEGXJMENT 

I 

The word “willfully” in Title 2, Section 192, U. S. means 
deliberately and intentionally 

The argument of the appellant with reference to the mean¬ 
ing of the word “willfully” in Title 2, Section 192, U. S. C., is 
dealt with first, because once disposed of, there is kft to con¬ 
sider (with the exception of minor contentions^ not strongly 
urged by the appellant) only “what issues as to the constitu¬ 
tionality of the authorizing * * * resolution he can raise 

and then pass upon them.” Josephson v. United States, 
C. C. A. 2d, Dec. 9, 1947, 350-351.=^ 

A partial resume of the proceedings at the trial demonstrates 
how the issues can be so resolved. The appellant offered in evi¬ 
dence the letter he had sent to the Chairman of the Committee 
(Defendant's Ex. 5) which stated that on advice of counsel he 
would not attend the meeting and outlined said advice.® De- 

* Appellant’s Brief 42 et seq. (his Argument VI) ; Appellee’s Brief 20 et seq. 

*Page citations to this unreported case refer to the Court's printed opinion. 

’On April S, 1947 the appellant mailed to Chairman Thomas a lengthy 
letter stating “ • * * i shall not attend the meeting of your committee 
on April 9, 1947”; it arrived in Washington April 9, 1947 (Defendant’s Ex. 
4; App. 20;>-207). Mr. Lapidus, appearing for the appellant on Ai)ril 9, 
asked permission to read a statement (Defendant's Ex. 1; App. 251). The 
written statement brought by Mr. Lapidus was a copy of the letter of April 
8 to Chairman Thomas (App. 270). Defense Exhibit 5 was a statement given 
to the press and circulated in Congress (App. 207, SO.I-SOG). The letter 
was offered to show that appellant had received advice to counsel not to 
appear (App. 110, 131, 142, 143). (Defendant’s Exhibit No. 3 consists of 
offers of proof that the advice outlined in the letter was correct. (App. 
131, 136, 142, 143).) It also is a copy of the original letter to Chairman 
Thomas (App. 270). It was not admitted in evidence (App. 144, 2SG). 
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fense counsel claimed below that the letter was admissibly on 
the issue of “wilfulness” (App. 113). i 

Appellant’s counsel maintained further, that not only !was 
evidence of advice of counsel admissible on the issue of ViU- 
fulness, but that evidence of the correctness of the legal ad¬ 
vice should be considered by the jury (App. 131). As defense 
counsel stated to the Court: i 

Now we are offering to show by this letter (Defend¬ 
ant’s Ex. 5) the belief of the defendant that the com- 
mittcc was an improper committee, that it had no Con¬ 
stitutional right to subpoena him, and we are ojjeriri^ to 
prove by other testimony (Defendant’s Ex. 3) that] be¬ 
lief vxis correct. (App. 142-143); [italics supplied!]. 

Defendant’s Exhibit No. 3 is entitled “Proffers of Proojf to 
be Incorporated in Defendant’s Opening Statement.” The de¬ 
fense proposed to read these matters to the jury in its op[en- 
ing statement and objection was sustained (App. 272). The 
defense later offered to prove the matters contained therein 
by qualifying Representative Marcantonio “as an expert 
* * * on the proceedings and actions of the committee” 
(App. 278). j 

As urged in the brief, the contention is not stated as broaidly 
as it was below, but in effect is just as broad. The appellant 
should have been allowed “to prove justification to offset the 
charge of willfulness”, that is, that his absence was “based upon 
advice of counsel and upon substantial constitutional grounds” 
(Br. 6). I 

Although in the brief the appellant now states the “issue is 
not whether the defendant’s views are correct * * *” (Br. 
39), he maintains the jury should have passed on the substjan- 
tiality instead of the correctness of the constitutional issues 
which led him to ignore the subpoena (Br. 6). j 

Appellant concludes his argument on this point with jthe 
statement that “he was entitled to have the Court charge (-he 
jury * * * that wilfulness means not only intentional ind 
deliberate, but with an evil intent and bad purpose” (Br. 3|7). 

The justification, that appellant, relying on advice of coun¬ 
sel did not act in bad faith, is not a defense to prosecution under 
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Title 2, Section 192, U. S. C. Advice of counsel is not a defense 
to intentional violation {Sinclair v. United States, 2/9 U. S. 
263 (1929)) and the word “willfully’’ means deliberately and 
intentionally. Fields v. United States, U. S. Ct. App. D. C., 
Oct. 27,1947. 

Appellant attempts to distinguish the Fields case. He 
maintains that the word “willful” in Section 192 should mean 
either “deliberately” or “with an evil intent and bad purpose” 
depending upon the relative vagueness and subject matter of 
the particular authorizing resolution involved (Appellant’s 
Argument V; Br. 38 et seq.). 

This proffered distinction is in harmony with the approach 
which permeates the entire brief of the appellant. This con¬ 
sists in disregarding entirely the nature of the contempt powers 
of Congress and the purpose of Section 192. The fact is disre¬ 
garded that Congress “was only implementing a conceded 
power” when it enacted Section 192. Fields v. United States, 
supra. 

Nowhere in appellant’s brief do we find reference to the 
afi&rmative duty of a citizen to obey the process of the House, 
which is implied from the fact of the existence of contempt 
powders so vital to the exercise of the legislative functions. 

Section 192 creates a misdemeanor not involving moral 
turpitude. Sinclair v. United States, supra. “Its objective 
was to facilitate the gathering of information deemed pertinent 
to the purpose of an investigating committee.” Fields v. 
United States, supra. 

A particular resolution creating a Congressional committee 
is not tied in with Section 192, except to the extent that on an 
appropriate record its terms may be referred to in order to apply 
the test of pertinency to particular documents or questions. 

The appellant ignores the citizen’s duty but emphasizes the 
“right” of a citizen to ignore a subpoena where the penal 
statute is vague, i. e. Section 192 and the particular authorizing 
resolution. The connection between the two is assumed not 
proved. (See, for example, appellant’s Argument III, Br. 25 
et seq.) 

The gist of the misdemeanor outlined in Section 192 is con¬ 
tempt. The relation of any particular resolution to the mis- 
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demeanor is only accidental, and in some cases may nc^t be 
involved at all. i 

That a citizen should, in the main, only be permitted tojreg- 
ister his disapproval of a Committee by political action is dem¬ 
onstrated by the polemical nature of Defendant’s Exhibits ^ and 
3. In this connection it should be noted that appellant’s letter 
(Defendant’s Ex, 5) was objected to not only on the grdund 
that good faith was not a defense, but that it was inflamma|tory 
and scurrilous (App. 112, 113). At no time did the defense 
delete any portions of Defense Exhibit 5 or 3. I 

The letter, for example, accuses the Committee of ulsing 
“fantastic slanders borrowed from the Nazi party of Germany” 
(App. 401). j 

One of the members is accused of association with an 4nti- 
semitic organization (App. 401-402). In another membei| are 
“civil and political corruption personified.” To the latter n^em- 
ber are imputed, by association, anti-Jewish, anti-Italian, j and 
anti-Negro predilections, including advocacy of murder (App. 
416). 

Commenting on the objection to the inflammatory naturfe of 
the letter, defense counsel stated “* * * the letter is ijoild 
in its terms as compared with the terms which I propose(|l to 
apply to this committee.” j 

True to the promise of defense counsel, his proffers of ptoof 
(Defendant’s Ex. 3) are open to the same objection. As an ex¬ 
ample, the exhibit refers to the Committee and its members 
as conspirators fifty times. I 

This polemical spirit also inevitably animates appellajnt’s 
brief. (See, for example, the careful listing (Br. 73) of the 
“personal qualifications” of one of the members of the 
committee.) j 

To sum up, legal advice is no defense. If it were, it wcjuld 
be inadmissible in this case for the reasons just given.'* I 
This leaves for consideration, as stated at the outset, the (Con¬ 
stitutional issues raised in appellant’s motion to quash (wl|ich 
are substantially those mentioned in the exhibits just dis¬ 
cussed). 

- I 

^ It is interesting to note that the letter of April 8, 1947 (Defendant'sI Ex, 
5), does not refer to appellant’s prior visit to the committee. I 
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II 

The First Amendment permits gathering of propaganda 

information by Congress 

Appellant asserts that House Resolution 5 of the 80th Con¬ 
gress is unconstitutional insofar as it continues the House Com¬ 
mittee on Un-American Activities (Argument I, Br. 7 et seq.). 
To support this assertion he claims (1) that no legislation has 
ever emanated from the Committee (Br. 8); (2) that 
* * Congress has empowered the Committee to inquire 
into matters upon which the Congress has no constitutional 
power to legislate/’ i. e., “the propagation of ideas” (Br. 8,18). 

In the Josephson case, supra, at 357-358, the Court expresses 
its doubt whether the appellant therein could voice this iden¬ 
tical issue without showing that “the free exercise of his rights 
had been impaired in some way.” The Court states that “it 
perhaps would not be difficult for us to rest our decision on the 
ground that the appellant has no standing to challenge the 
statute on its face.” The Court then resolves the doubt in 
favor of the appellant. 

This doubt applies with stronger force in the instant case. 
In the Josephson case the appellant, although he refused to be 
sworn, did appear when summoned. 

Assuming for the sake of argument appellant can voice this 
issue, it has no merit. The Court in the Josephson case, con¬ 
sidering the same argument, states (at page 356): “It is of 
course well settled that Congress may make investigations in 
aid of legislation * * * is immaterial that in the 

past this particular committee has proposed but little legisla¬ 
tion. Townsend v. United States, supra, at 355.” The Court 
continues (at page 358): 

The argument of the appellant and the amici is in sub¬ 
stance that the Committee’s power to investigate is 
limited by Congress’ power to legislate; Congress is pro¬ 
hibited from legislating upon matters of thought, speech, 
or opinion; ergo, a statute empowering a Congressional 
committee to investigate such matters is unconstitu¬ 
tional. The mere statement of this syllogism is suf¬ 
ficient to refute it. Congress obviously can use informa- 


tion gathered by this Committee to pass legislation! not 
encroaching upon civil liberties, as above noted. jThe 
appellant’s argument necessarily, therefore, is reduced to 
the absurb proposition that because the facts resulting 
from the Committee’s investigations conceivably i|nay 
also be utilized as the basis for legislation impairing free¬ 
dom of expression, the statute authorizing such investi¬ 
gations must be held void. But clearly Congress jean 
and should legislate to curtail this freedom at l^ast 
where there is a “clear and present danger’’ that itsj ex¬ 
ercise would, as by armed rebellion or external att^k, 
imperil the country and its Constitutional system,| in¬ 
cluding, until amended, the peaceful process of amejnd- 
ment. Schenck v. United States, 249 U. S. 47,52. i 


Such legislation, the Court points out (page 359), “mijght 
ultimately be the only means for the preservation of this free¬ 
dom.” I 

I 

To draw again from the Report of the President’s C(j)m- 
mittee on Civil Rights, “The most immediate threat to 
the right to freedom of opinion and expression” consists 
of two groups, the Communists and Fascists, both of 
which “often use the words and symbols of democr^y 
to mask their totalitarian tactics. But their conciern 
for civil rights is always limited to themselves. Bbth 
are willing to lie about their political views when it is 
convenient. They feel no obligation to come before ^he 
public openly and say who they are and what they remly 
w’ant (P. 48).” At the same time, as yet Congress pas 
not determined that there is such a clear and present 
danger from these groups that their freedom to attenjipt 
to influence the public to adopt their views should I be 
abridged, and until Congress validly does so, if ever, 
that freedom should be zealously guarded. But surfely 
this does not mean that Congress cannot collect fafcts 
that w’ould enable it to ascertain w’hether such a danger 
exists from these quarters or any others. | 

The Court enumerates the Constitutional provisions impos¬ 
ing duties on the legislature to investigate propaganda, and the 
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many legislative fields in which such information is needed. 
The Court comments on the danger of permitting “obstructive 
tactics” (356-357). It states that if Congress has not the 
power to gather information regarding propaganda activities 
“* * * the Constitution itself provides immunity from dis¬ 

covery and lawful restraint for those who would destroy it 
(357).” 

The Court indicates that the power to investigate is broader 
than the power to legislate and that the “very purpose of the 
First Amendment” supports this view (359-360). “Relation¬ 
ships, and not their probabilities, determine the extent of Con¬ 
gressional power. Constitutionality depends upon such dis¬ 
closures. Their presence, whether determinative of legislative 
or judicial power, cannot be relegated to guesswork.” A legis¬ 
lative committee must investigate shifting relationships to de¬ 
termine in advance whether or not there is a clear and present 
danger. 

The power of Congress to gather facts of the most intense 
public concern * * * is not diminished by the un¬ 

challenged right of individuals to speak their minds 
within lawful limits (359). 

To the argument that there is no presumption of constitu¬ 
tionality where civil liberties are concerned, the Court 
answers (360); “* * * it is not for the courts to assume 

in advance that Congress will pass any legislation in viola¬ 
tion of the First Amendment.” A clear distinction is drawn 
between “already enacted legislation” and the contention that 
“legislation not yet passed is presumptively unconstitutional.” 

The Court finds that the “only real basis for the appellant’s 
contention * * * (ig) * * * the idea that the Con¬ 

stitution protects timidity (360).” The Court states the in¬ 
hibition would only be effective as to those who would not 
indulge in propaganda “if they thought that what they did 
would become publicly known (361).” This fear is “not cre¬ 
ated by any legal restriction.” Other than this, “there is no 
restraint resulting from the gathering of information by Con¬ 
gress in aid of its power and duty to legislate which does not 
flow w’holly from the fact that the speaker is unwilling to ad¬ 
vocate openly what he wmld like to urge under cover (361).” 
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The Court (replying to the argument that “notoriety :js an 
effective method of silencing and discrediting a political] op¬ 
ponent”) states (354-355): • I 

In contrast to this, however, may be compared th^ re¬ 
cently published Report of the President’s Committee 
on Civil Rights (Government Printing Office 1^47) 
where it is stated that “The principle of disclosure i^, we 
believe, the appropriate way to deal with those who 
would subvert our democracy by revolution or by en¬ 
couraging disunity and destroying the civil rights of 
some groups (P. 52).” 

Ill 

The terms of the resolution are definite and the delegation 

not too broad 

Appellant contends (Argument II, Br. 24) that the Rele¬ 
gation to the Committee contained in the authorizing Rjeso- 
lution is too broad. Its “sweep * * * “is not canalized 
within banks that keep it from overflowing. It is unconRned 
and vagrant.’ ” 

In addition, the terms of the Resolution are too va^ue. 
(Argument III, Br. 16). [ 

In applying tests, it must be kept in mind that the t^rms 
to be construed and the delegation to be delimited are jjon- 
tained in a Congressional Resolution. 

The Committee was made a standing committee at the] be¬ 
ginning of the Seventy-ninth Congress. See H. R. Rep. No. 
27Jf2, 79th Cong., 2d Sess. (1947). Section 121 (b) of the 
Legislative Reorganization Act of 1946 defines the jurisdic¬ 
tion of the Committee. However, that Act, insofar as here 
pertinent, had for its purpose the reduction in number of (Con¬ 
gressional standing committees and elimination of overlap¬ 
ping functions. Section 101 of the Act states that the pro¬ 
visions here involved are enacted as “an exercise of the ijule- 
making power of the Senate and the House of Representat^Ws, 
respectively * * * with “full recognition of the cohsti- 
tutional right of either House to change such rules (so far as 
relating to the procedure in such House) at any time, in the 
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same manner and to the same extent as in the case of any other 
rule of such House.” 

It is to be noted that the provisions of this statute were 
incorporated in the rules of the House of Representatives of 
the Eightieth Congress. H. R. Res. No. 5, 80th Cong., 1st 
Sess. (1947). 

So we are here concerned with the rule-making power of the 
House of Representatives. We are dealing with a delegation to 
Representatives who are responsible to the Congress and to the 
people, and who, in committee, are an indispensable aid of the 
legislative branch. 

With respect to the authorizing Resolution, the Court in the 
Josephson case stated (353-354): 

It is sufficient to say that the subject of the Committee’s 
investigations was, as the statute and resolution show, 
the extent, character and objects of propaganda activi¬ 
ties in this country wffiich were designated Un-American; 
the diffusion within this country of subversive and Un- 
American propaganda which attacks the principle of the 
form of government that is guaranteed by the Constitu¬ 
tion ; and all related questions that would aid Congress 
in any remedial legislation. This subject was suffi¬ 
ciently broad in scope so that the information sought 
to be gained for the use of the Congress would be com¬ 
prehensive and adequate, but was nevertheless confined 
to certain types of propaganda about the potency of 
which there can be little doubt. * * * One need 

only recall the activities of the so-called fifth columns 
in various countries both before and during the late war 
to realize that the United States should be alert to 
discover and deal with the seeds of revolution within 
itself. And if there be any doubts on the score of the 
power and duty of the Government and Congress to do 
so, they may be resolved when it is remembered that 
one of the very purposes of the Constitution itself was 
to protect the country against danger from within as well 
as from without. 

Coming to the terms of the Resolution the appellant finds 
they are too vague. This result is reached by detaching the 





modifier “Un-American” from what is modified. It is assei*ted 
that the concept “Un-American” varies with the passag^ of 
time. What is ignored is that the term modified, “prcj^pa- 
ganda,” has, in modern usage, an invidious connotation a^ its 
primary meaning. It is overlooked that propaganda refers| not 
only to “ideas” but to specific issues, and “ordinarily seeks |im- 
mediate results.” It is ignored that the “ideas” and “specific 
issues” are advocated with a regard for truth only tacticajl in 
its nature. It is ignored that the characteristic vice of propa¬ 
ganda is the concealment of its source.'^ j 

When the modifier and the modified are placed in the com¬ 
plete sentences of the Resolution, what is “vague” disappears. 
The study, in “aid of legislation,” is to be made of the “(i)jex¬ 
tent, character and objects of un-American propaganda activi¬ 
ties in the United States; (ii) the diffusion within the United 
States of subversive and un-American propaganda that isj in¬ 
stigated from foreign countries or of a domestic origin and at¬ 
tacks the principle of the form of government as quarantOed 
by our constitution.” I 

“Propaganda” is a term that connotes action in an invidious 
sense. That an invidious meaning is intended in the Resolu¬ 
tion is made clear by the use of the modifiers “subversive” ^d 
“un-American.” That the field is limited to action is evidenced 
by the reference to “extent, character and objects.” “Char¬ 
acter” includes source. Emphasis is put on “diffusion.” j A 
limit is expressed in the vrords “diffusion within the United 
States of propaganda * * * (which) * * * attaicks 
the principle of the form of government as guaranteed by our 
constitution.” ! 

What is “un-American” may vary with the passage of tiine. 
“Un-American propaganda” as qualified in the Resolution does 
not vary. The constant in the equation is the duty of |the 
citizen to openly advocate “ideas,” to take stands on “contjro- 
versial issues” because he is convinced of their truth and not for 
ulterior, unpatriotic motives. j 

Appellant lists social propositions and their antitheses (iBr. 
29) and asks which are un-American. He couples antithetibal 

•See Lumley, The Propaganda Menace (Century Co., 1933) 38 et seq. i 
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economic propositions, and questions involving foreign policy, 
and asks the same question. The answer is that such questions, 
as such, have no relation to propaganda, which consists in the 
rhanipulation of such ideas. 

The criteria appropriate to a testing of the breadth of dele¬ 
gation of legislative power to an administrator are also applied 
to testing the terms of the resolution for vagueness. Is the 
“statutory” delegation confined to limits which “keep it from 
overflowing”? If the delegation be not too broad, are the terms 
definite? If they are not, has there been a contemporary and 
long-continued administrative interpretation of the terms? 
Failing these, have the terms been judicially defined or have 
they a common usage? (E. g.. Appellant's Br, 24, 25, 33.) 

- The appellant takes from the “legal armory” a shield and 
uses it as a club. To reach the desired result, Cardozo’s classical 
words were removed from their context, w’hich w’as the necessity 
to delimit the sphere of an administrator who legislates with¬ 
out direct responsibility to the electorate. Thus the conclusion 
is reached that the Resolution, designed for the information 
and limitation of the Committee, must have the exactness of 
terms that a statute delegating legislative power to an adminis¬ 
trator must have. 

A last approach by the appellant is the contention that strict 
construction must be applied as the Resolution is part of the 
criminal statute. 

The Court, in the Josephson case (351). held that this point 
is not available to an appellant who answers a summons but 
refuses to testify. A fortiori it is not available to the appellant 
herein, as he did not answer the summons. Although the Court 
puts aside this question, it indicates (footnote, 351) that the 
substantive answer is in accordance with Justice Holmes’ state¬ 
ment in Nash v. United States, 229 U. S. 373, 377 (1913). The 
“law* is full of instances where a man’s fate depends on his 
estimating, that is, as the jury estimates it, some question of 
degree.” 

What was said in Argument I. supra, applies here. The rela¬ 
tion of any particular resolution to the misdemeanor defined 
in Section 192 is only accidental, but in some cases may not be 
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involved at all. The total connection between the tvj^o is 
assumed by the appellant, not proved. j 

That an investigation into the “extent, character and objects” 
of the type of propaganda delineated in the Resolution is 
needed is indicated by the findings of a neighboring pcj-wer. 
Report of the Royal Commission to Investigate Disclosures of 
Secret and Confidential Information to Agents of a Fot^eign 
Power, June 27,1946, Ottawa, Canada. 

The Report in its summary of findings states: “Member ship 
in Communist organizations or a sympathy towards Commu¬ 
nist ideologies was the primary force which caused these agents 
to agree to do the acts referred to in their individual ca^es.” 
Id. at 686. 

Speaking of its findings as to propaganda, the Report spates 
(82-83): 

In the vast majority of cases, one important eleifiient 
in the original appeal would seem to have been propa¬ 
ganda carried out by the Communist Party for various 
measures of “social reform” in Canada. The policy of 
carrying on propaganda for various domestic measures 
which in themselves are calculated to appeal to a sub¬ 
stantial section of the Canadian people, has obviously 
served two important objectives of the leaders of the 
Fifth Column. 

In the first place, by associating such domestic prjopa- 
ganda in the minds of as many people as possible, ^vith 
the external propaganda of a particular foreign state, 
this policy serves in itself to “carry,” by implication, 
that foreign state’s propaganda. This is a common and 
very effective non-rational technique of modern adver¬ 
tising. An obvious commercial example is the use of a 
pretty face in advertisements for cigarettes. 

Secondly, such domestic propaganda has unques¬ 
tionably played an important part in recruiting Cana¬ 
dians for the “development” courses calculated evfent- 
ually to make these Canadians instruments for ^bore 
sinister and illegal Fifth Column purposes. 

By these means, a number of young Canadians, jpub- 
lic serv’^ants and others, who begin with a desire tc) ad- 
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vance causes which they consider worthy, have been in¬ 
duced into joining study groups of the Communist Party. 
They are persuaded to keep this adherence secret. They 
have then been led step by step along the ingenious 
psychological development courses we have outlined, 
until under the influence of sophisticated and unscrupu¬ 
lous leaders they have been persuaded to engage in il¬ 
legal activities directed against the safety and interests 
of their own society. 

Essentially what has happened is the transplanting of 
a conspiratorial technique, which w’as first developed in 
less fortunate countries to promote an underground 
struggle against tyranny, to a democratic society where 
it is singularly inappropriate. 

IV 

The legislative purpose of the committee is established 

The appellant urges that the trial court “erred in rejecting 
evidence showing the inquiry to be without legislative purpose 
from the beginning” (Appellant's Argument IV; Br. 30 et seq.). 

There was no error in keeping this evidence from the jury. 
The inflammatory nature of the evidence presented is pointed 
out in Argument I of this brief. This polemical spirit is also 
reflected in appellant's brief (e. g., Br. 32). 

This point, howevei was raised before trial in appellant's 
motion to take testimony (App. 15). 

To maintair. this issue appellant inevitably and fallaciously 
argues from the alleged abuse of the power of the committee to 
a denial of the existence of the committee's power. 

In deciding this point, the trial court (Keech, J.) stated in 
its memorandum opinion (App. 23-24): 

The defendant in this cause is without authority to 
challenge the validity of the Committee merely by virtue 
of certain utterances by it or its members. Relying on 
such statements, the defendant seeks to anticipate that 
the action, if any, by the Committee and, through the 
Committee, by the Congress would be violative of the 
Constitution. This he cannot do. The Supreme Court 





in Missouri, Kansas <& Texas Ry. Co. v. May, 194, |U. S. 
267, 270, said: * * it must be rememberedj that 

the legislatures are ultimate guardians of the liberties 
and welfare of the people in quite as great a degree a|s the 
courts.’’ ! 

Again, in United States v. Lovett, 328 XJ. S. 303, 319, Mr. 
Justice Frankfurter, in his concurring opinion, stated: 

“Particularly when Congressional legislation is ijnder 
scrutiny, every rational trail must be pursued to | pre¬ 
vent collision between the Congress and the Court.’] 

Proceeding from the principle, as aptly stated by Mr. 
Justice Frankfurter, that “the Court’s duty (is) io to 
deal with Congressional enactments as to avoid their 
invalidation unless a road to any other decisicn is 
barred,” it follows with greater force that a court should 
not attempt, by crystal gazing, to anticipate action^ of a 
Congressional committee and through such mediund de¬ 
termine that its acts will be invalid. j 

The Court in the Josephson case has decided this issue (^55) 
in the same manner: | 

It is sufficient to say that the authorizing statute 'con¬ 
tains the declaration of Congress that the information 
sought is for a legislative purpose and that fact is thus 
established for us, Barry v. UnitedStates ex rel. Cunrdng- 
ham, 279 U. S. 597, 619; McGrain v. Daugherty, 273 
U. S. 135, 176-180, regardless of any statement by the 
Committee or its members intimating the contrary. 


The constitutionality of the Apportionment Act of 1941 i^s an 
issue foreclosed to appellant 

Appellant contends (Argument VII; Br. 50 et seq.) that 
the Committee “was not in fact a committee of the Houie of 
Representatives.” The reason is that it contains a Representa¬ 
tive from the State of Mississippi. 

The Apportionment Act of 1941, 55 Stat. 761, is unconstitu¬ 
tional in that it provided for the allocation of seven seats' in¬ 
stead of four, to Mississippi. The unconstitutionality ofj the 
statute is the result of the failure of the Congress to apply in the 
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statute, the formula for reduction of representation contained 
in Section 2 of the Fourteenth Amendment. 

The Court below answered this contention as follows 
(App. 25): 

Counsel for the defendant asks that, if the Govern¬ 
ment challenge his representations with reference to the 
apportionment of representation from the State of 
Mississippi, the Court set down the matter for submis¬ 
sion of proof. 

In his discussion of the Fourteenth Amendment, 
Watson on the Constitution (vol. II, p. 1653) states: 

“Congress has never exercised the power conferred 
upon it by this section of reducing the representation of 
a State in the House of Representatives, but there can be 
no question of its power or its right to do so. Of its duty 
to do so, it alone is the judge. The amendment places 
the responsibility of enforcing its provisions upon that 
body.” 

The Court holds as a matter of law that it is not its 
function to pass upon the issue presented by the motion 
to take testimony in aid of the motion to dismiss, and the 
motion is therefore denied. 

The questtion is political. Saunders v. Wilkins, 152 F. (2d) 
235 (C. C. A. 4th 1945), cert, denied, 328 U. S. 870 (1946). 

Appellant attempts to distinguish the principle that the acts 
of a de facto officer are not subject to collateral attacks (Br. 
73 et seq.). He states there “can be no ‘de facto’ officer when 
there is no ‘de jure’ office.” This attempted distinction fails 
when it is realized that even if the Court should declare, as ap- 
pellant asks (Br. 71), the Apportionment Act of 1941 to be un¬ 
constitutional, Mississippi’s right under the Constitution to 
representation would still exist, even in the midst of the an¬ 
archy which would result from such a decision. 

VI 

Appellant was accorded a fair trial 

The appellant urges (his Argument VI; Br. 42 et seq.) that 
“there was a complete failure to comply with the provisions of 
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law affecting the proceedings herein.” His contentions will be 
answered in the order in which he sets them out. 

A. The defendant was lawfully summoned 

Appellant claims he was ‘‘not ‘lawfully summoned' to tlie in¬ 
quiry within the purview of Section 192 of Title 2 * * 

The argument is that a witness appearing before a liouse 
Committee has the same j^rivileges as the members oi the 
House. Members of the House are privileged from servike of 
subpoenas. Therefore the Committee could not serve him jwith 
a subpoena when he was in attendance before the Comra|ittee 
(Br. 42-43). | 

That a Representative has no privilege to ignore the pr|oce.ss 
of the House is indicated by the provisions of the Constitjition 
providing for control, by the House of Representatives, | over 
its members. U. S. Const. Art. 1,15. \ 

Appellant also complains he was not tendered a witness fee 
(Br.43). 

On the day the appellant w’as scheduled to appear before 
the Committee, he sent a lawyer to represent him. No tiues- 
tion of privilege or fee was raised (App. 250 et seq.). Th^ “ex¬ 
emption from service of process and the receipt of insufl^cient 
mileage are waived, if they are not raised on the return day.” 
In re Hall, 296 F. 780 (S. D. N. Y. 1924). 2 F.(2d) j 1016 
(C. C. A. 2d 1924) (dismissing petition to revise court’s oijder). 

In the “courts of the United States, witnesses, if they lhave 
the means, are obliged to obey the process of the court, and at¬ 
tend whether the fees are advanced or not.” Norris v. Hassler, 
23 F. 581, 582 (C. C. D. N. J. 1885). Rule XXXVI of the 
hlouse of Representatives, cited by the appellant (Br.| 43), 
provides that no mileage shall be paid a witness served ill the 
locality where the hearing will take place. Jefferson’s Manual 
(80th Cong. ed. 1947) 455. 

The practice of serving subpoenas on witnesses already in 
attendance before House committees has been involvec^ but 
not questioned in other cases before this Court. E. G. Fields v. 
United States, U. S. Ct. App. D. O., Oct. 27,1947. 

It is submitted that the trial court was correct in dismissing 
these contentions as being without merit (App. 26). I 
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B. The House was fully informed of the facts concerning the contempt 

Appellant urges (Br. 43) that the “explanation for his non- 
attendance was suppressed by the Committee in violation of 
* * * the requirements of Title 2, United States Code.” 
“The House was entitled to know all the facts before it made 
its decision to certify the contempt proceedings * * 

The fact that appellant had sent a lawyer with a statement 
(Defendant’s Exhibit 5) on the day he was supposed to appear 
was stated on the floor the day the Committee reported appel¬ 
lant’s contempt to the House of Representatives (App. 255). 
Therefore there was no suppression. If there was. due to the 
peculiar contents of the statement no harm was done. 

This point is illusory when it is recalled that the Communist 
Party distributed to members of Congress copies of the letter. 
The covering letter is reproduced as the first part of Defendant’s 
Exhibit 5 (App. 395) (see also Schedule of Exhibits, infra). 

C. The indictment charged an offense against the United States 

The indictment, it is urged, is deficient in that it omits to 
allege: (1) the legislative purpose of the inquiry; (2) what 
proper questions could have been asked the appellant if he 
answered the subpoena (Br. 44). 

These objections have already been covered in discussing the 
substantive points raised by the appellant. The pleading 
meets the requirement of Rule 7 (c), Federal Rules of Criminal 
Procedure. 

D. There was no error in denying motion for transfer and challenge to 

Government employees for cause 

Appellant urges (Br. 45) that it was error for the court not 
to grant “defendant’s motion for a transfer of the cause and to 
sustain its challenge to jurors who were government em¬ 
ployees * * 

The reasons advanced in the motion for change of venue 
(App. 27) and in support of the challenge for cause were the 
same. Denial of motion and challenge are treated together in 
the appellant’s brief. The matter contained in the motion 
was used on voir dire examination of the panel. For these rea- 
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sons denial of the motion and challenge are considered together 
in this brief. 

To support the proposition that the motion and challenge 
should have been granted appellant quotes at length fro^ the 
affidavit of defense counsel which accompanied the motion for 
change of venue (App. 27 et seq.). The affidavit referi'ed to 
the so-called Loyalty Order (Executive Order No. 9835, issued 
March 12,1947 ). The affidavit pointed out that “sympathetic 
association” with any organization designated as Communist 
by the Attorney General “may be considered in connectioiii with 
the determination of * * * loyalty * * *”(App. 28). 

The affidavit stated that a verdict of acquittal (1) miiht be 
construed by the Attorney General as meaning “sympathetic 
association”; (2) that even if not so construed, it is “iippos- 
sible to assume” that jurors would render an impartial vWict 
and thereby “run the risk of a charge of sympathetic associa¬ 
tion” (App. 29). 

The affidavit asserted that the Committee on Un-American 
Activities had announced it would send agents to a meeting 
sponsored by the Southern Conference for Human Welfare 
(App. 29, 30, 31). I 

It asserted that there existed in the District of Columbia, 
with respect to appellant, a “lynch” atmosphere (App. 32). 

On voir dire prospective jurors were interrogated by the bourt 
and counsel in groups of twelve (App. 46). As new prospective 
jurors replaced those challenged, former detailed questions 
were repeated or included in general questions (e. g., iApp. 
70). I 

Of the jury as finally constituted only three had read df the 
case in the newspapers, such reading having, in two instances, 
consisted merely in “scanning the headlines.” All stated such 
reading would not influence their judgment.® Two jurorg who 
had formed opinions and had read about the case were ex(^used 
for cause.^ 

•Mrs. Holford (App. 06); Mr. Howard (.\pp. 09). Mr. Neff had read 
about it “wheu it firsf started” (App. 88). | 

' Mrs. Iglehart (App. 72, 75) ; Mr. Mehiman (App. 87). ! 
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No member of the jury had heard about the Southern Con¬ 
ference for Human Welfare held in Washington shortly before 
the trial'' (App. 61). 

No member of the panel of prospective jurors recalled any 
reference to the Communist Party in the Loyalty Order ” (App. 
61). 

In addition, the panel was extensively catechized as to fam¬ 
ily relationship or acquaintanceship with members of Congress; 
and employees of Congress; of Federal prosecuting agencies; 
of defending witnesses or counsel. 

They were questioned about organizations opposing Com¬ 
munism.^® They were asked if they had religious or other 
scruples. 

As finally constituted, the jury contained seven Government 
employees. Three were Post Office employees; one worked 
for the Navy Department; one for Naval Gun Factory; one 
for the Department of Commerce;’^ one for the Printing Of¬ 
fice.^® 

The Government employees were asked if they felt a not 
guilty verdict would subject them to interrogations by the 
F. B. I. (App. 53) or investigations of their loyalty. The an¬ 
swers were forthright (App. 56, 68, 76, 84, 89, 93). A typical 
colloquy is quoted (App. 56): 

Mr. McCabe. Now, Mrs. Grigsby, you are a card 
punch operator in the Navy Department? 

Juror Grigsby. Yes, sir. 

Mr. McCabe, How long have you been employed 
there? 

‘One prosijective juror. Mrs. Fnrlow, had heard alxnil rhe Conference; 
she was challengtHl by the defense (App, 62, 71). 

*Two juror.s. subsequently called, Mr. Mackall (App. S4) and Mr. Neff 
(App. 80-00) answered “Yes’* to the (luestion “if they were familiar with the 
fact that friendly association with Communists” mi^ht render them subject 
to di.smis.sal. 

**One pro.'jpective juror, Mr. David, was excused by tbe court for l)elong- 
ing to such an organization (App. 66). 

“ Mr. Grant: Mr. .Jones; Mr. Mackall (-M>P- "fS, 83). 

“Mrs. Grigsby (App. 56). 

“Mr. Neff (App. 89). 

“ Mrs. Holford (App. 67). 

“Mr. Parham (App. 92). 
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i 

i 

Juror Grigsby. About four and a half years. | 

Mr. McCabe. Now, did your work in the Navy b|ring 
you in contact in any way with the Intelligence Depjart- 
ment of the Navy? 

Juror Grigsby. Oh, no. 

Mr. McCabe. What branch of the Navy are you in? 

Juror Grigsby. Supplies and Accounts. 

Mr. McCabe. Do you feel that if you, after consi|ier- 
ing the case, found that a verdict of not guilty was 
called for in the case, do you think that would embar¬ 
rass you among your fellow employees when you went 
back among them after finishing your service on the 
jury? 

Juror Grigsby. Definitely not. 

Mr. McCabe. You would have no hesitation to use 
your own good judgment and common sense in this 
case? 

Juror Grigsby. No. 

Mr. McCabe. Do you feel this loyalty test would in 
any way affect you? 

Juror Grigsby. No. 

It is submitted on the foregoing there was no error in not 
granting a change of venue. Federal Rule of Criminal l^ro- 
c^dure 21 (a), providing for such a change, “is addresse<li to 
the sound discretion of the trial court and, in the absencs of 
an abuse of discretion, the denial of the application is not 
error.” Kersten v. United States, 161 F. (2d) 337 (C. C. A. 
10th 1947), cert, denied 67 Sp. Ct. 1744 (1947). 

Government employment “does not disqualify a jui^or.” 
Frazier v. United States, U. S. App. D. C., 163 F. (2d) 817, 819 
(1947). There is here no “abuse of discretion and no evid(;nce 
that any member of the jury was unqualified or biased” Ibid. 

CONCLUSION 

The appellant received a fair trial. 

As the court below stated, “the position of the defendaiit is 
that he may dictate the terms and conditions under whiclii he 
will appear before the Committee. This is untenable. To 
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hold otherwise would be to render the agencies of the Con 
gress, such as committees, impotent.” 

The judgment should be sustained. 

George Morris Fay, 
United States Attorney. 
John W. Fihelly, 
Assistant United States Attorney. 
John D. Lane, 

Assistant United States Attorney. 
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SCHEDULE OF EXHIBITS 


Govemment 

Exhibit Description 

1 (App. 153-154.) House of Representatives; Rule 
XI (q) (1), as amended by Section 121 (b) jof the 
Legislative Reorganization Act of 1946. Section 121 
(b) defines the jurisdiction of the Coimnittee qn Un- 
American Activities, which is listed in Section 121 
(a) as a standing committee of the House. I 

2 (App. 154-155.) H. R. Res. No. 2, 80th Coiig., 1st 
Sess. (1947). The exhibit is an attested copy of the 
Resolution providing that the Senate be njotified 
that a quorum of the House of Representatives had 
assembled, and had elected a Speaker and Clei^Jc. 

3 (App. 154-155.) H. R. Res. No. 5, 80th Corig., 1st 

Sess. (1947). This Resolution adopted as House 
Rules of the Eightieth Congress “the rules pf the 
House of Representatives of the Seventy-ninth 
Congress, together with all applicable provisions of 
the Legislative Reorganization Act of 1946 * * *.*’ 
(The Legislative Reorganization Act (Govt. Ex. 1) 
lists as a standing committee and defines the juris¬ 
diction of the Committee on Un-American Activi¬ 
ties.) ! 

4 (App. 156-157.) Certification of the Clerk of the 

House, listing personnel of the Committee op Un- 
American Activities as of January 1947, as fc|llows: 
J. Parnell Thomas, Chairman, of New Jersey; Karl 
E. Mundt, South Dakota; John McDowell, Pennsyl¬ 
vania; Richard M. Nixon, Calif.; Richard Bt Vail, 
Illinois; John S. Wood, Georgia; John E. Rankin, 
Mississippi; J. Hardin Peterson, Florida; Herbert C. 
Bonner, North Carolina. j 

5 (App. 157, 373.) H. R. Res. No. 193, 80th pong., 
1st Sess. (April 22, 1947). This Resoluti(|>n in¬ 
structed the Speaker of the House to certify to the 

(27) ! 
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U. S. Attorney for the District of Columbia “the re¬ 
port of the Committee on Un-American Activities 

* * * as to the willful * * * refusal of 

* * * (appellant) * * * to appear before 

the said Committee * * * together with all the 

facts in connection therewith * * 

6 (App. 158, 374.) This exhibit is the certification to 
the U. S. Attorney by the Speaker of the House pur¬ 
suant to H. R. Res. No. 193 (Govt. Ex. 5). At¬ 
tached to it was Government Exhibit No. 7. 

7 (App. 158, 375.) Certified copy of H. R. Rep. No. 
289, 80th Cong., 1st Sess. (April 22, 1947). This ex¬ 
hibit is the Report of the Committee on Un-American 
Activities “Citing Eugene Dennis also known as 
Francis Waldron.” The citation was for willful fail¬ 
ure to appear before the Committee on April 9, 1947, 
“as directed by the subpoena served upon him on 
March 26, 1947 * * 

8-A (App. 165, 378.) This exhibit is a telegram, dated 
March 18, 1947, to Chairman Thomas, from Eugene 
Dennis, General Secretary, Communist Party. It 
stated that the Committee was scheduled to hold 
hearings, commencing March 24 on bills (H. R. 1884 
and 2122) directly concerning the “civil rights and 
status of Communists and the Communist Party.” 
Appellant stated “I request and I insist that I shall be 
invited to offer testimony * * 

8-B (App. 165, 379.) Telegram, dated March 19, 1947, 
from Chairman Thomas to appellant, stating “Pur¬ 
suant to your request of iMarch 18, you have been 
scheduled to appear before the Committee * * * 

on Wednesday, March 26 * * *” 

8-C (App. 165, 379.) Telegram, dated March 19, 1947, 
from appellant to Chairman, acknowledging receipt 
of Govt. Ex. 8-B, and requesting to be allotted tw'o 
hours in which to testify. 
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8-D 

9 

10 

11 

Defence 

ExhihitH 

3 


m 
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(App. 165, 3S0.) Telegram, dated March 20, |947, 
from Chairman to appellant, granting request ijaade 
in Govt. Ex. 8-C. 

(App. 171, 3S0.) Subpoena, certified by the Oiair- 
man, authorizing Robert E. Stripling to summork ap¬ 
pellant to appear before the Committee on Apfil 9, 
1947, at ten A. M., in Washington, D. C. 

(App. 226, 381.) Originals of the Committee’s sub¬ 
poenas are on white paper (e. g.. Govt. 9). Retjurns 
are made on pink copies. Govt. 10 is the pink popy 
of Govt. 9 (App. 225-226). It contains the endorse¬ 
ment by the Chief Investigator, Mr. Stripling, 
“Served at 11:35 A. M. March 26, 1947, in the Com¬ 
mittee’s Chambers in Washington, D. C.” 

(App. 173, 382.) Telegram, dated April 7, lj947, 
sent, on Chairman’s instruction, to appellant anjl re¬ 
minding appellant he was subpoenaed to appear on 
April 9. 


(App. 383-395.) This exhibit is entitled “Pre^ffers 
of Proof to be Incorporated in Defendant’s Opening 
Statement.” The defense proposed to read tjhese 
matters to the jury in its opening statement, an(| ob¬ 
jection was sustained (App. 272). The defense later 
proposed to prove the matters contained therein 
through qualifying Representative Marcantonio as 
an expert witness (App. 277-278). The defense 
maintained the evidence w’as admissible to shovsf the 
correctness of the legal advice (evidenced by [De¬ 
fendant’s Ex. 5), which impelled appellant ncit to 
answer the subpoena (App. 131, 136, 142, 143). | 

On April 8, 1947, the appellant mailed to Chairman 
Thomas a lengthy letter stating “* * * i ^hall 

not attend the meeting of your committee on jfpril 
9,1947”; it arrived in Washington April 9,1947 (De¬ 
fendant’s Ex. 4; App. 205-207). Mr. Lapidusj ap¬ 
pearing for the appellant on April 9, asked permi^ion 
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to read a statement (Defendant’s Ex. 1; App. 251). 
The written statement brought by Mr. Lapidus was 
a copy of the letter of April 8 to Chairman Thomas 
(App. 270). Defense Exhibit 5 was a statement 
given to the press and circulated in Congress (App. 
207, 395-396). The letter was offered to show’ that 
appellant had received advice of counsel not to ap¬ 
pear (App. 110, 131, 142, 143). (Defendant’s Ex¬ 
hibit No. 3 consists of offers of proof that the advice 
outlined in the letter was correct (App. 131,136,142, 
143).) It also is a copy of the original letter to 
Chairman Thomas (App. 270). It was not admitted 
in evidence (App. 144, 286). 

STATUTES AND RESOLUTION INVOLVED 

Rev. Stat. § 102 (1875), as amended, 52 Stat. 942 (1938), 2 
U.S.C.S 192 (1940): 

Every person w^ho having been summoned as a wit¬ 
ness by the authority of either House of Congress to 
give testimony or to produce papers upon any matter 
under inquiry before either House, or any joint commit¬ 
tee established by a joint or concurrent resolution of the 
two Houses of Congress, or any committee of either 
House of Congress, wdllfully makes default, or who, hav¬ 
ing appeared, refuses to answer any question pertinent 
to the question under inquiry, shall be deemed guilty of 
a misdemeanor, punishable by a fine of not more than 
81,000 nor less than $100 and imprisonment in a com¬ 
mon jail for not less than one month nor more than 
twelve months. 

Rev. Stat. >5 104 (1875), as amended. 49 Stat. 2041 (1936), 
52 Stat. 942 (1938). 2 U. S. C. 194 (1940): 

Whenever a witness summoned as mentioned in sec¬ 
tion 192 fails to appear to testify or fails to produce any 
books, papers, records, or documents, as required, or 
whenever any witness so summoned refuses to answ’er 
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any question pertinent to the subject under inquiry 
before either House, or any joint committee established 
by a joint or concurrent resolution of the two Houses of 
Congress, or any committee or subcommittee of either 
House of Congress, and the fact of such failure or fail¬ 
ures is reported in either House while Congress is in 
session, or when Congress is not in session, a statement 
of fact constituting such failure is reported to and filed 
with the President of the Senate or the Speaker o|r the 
House, it shall be the duty of the said President o^ the 
Senate or Speaker of the House, as the case may hje, to 
certify and he shall so certify, the statement of jfacts 
aforesaid under the seal of the Senate or House, a^ the 
case may be, to the appropriate United States attorney, 
whose duty it shall be to bring the matter befor^ the 
grand jury for its action. | 

House of Representatives Rule XI (q) (1), as amended by 
Section 121 (b) of the Legislative Reorganization Act of jl946. 
Pub. L. No. 601, 79th Cong., 2d Sess. (Adopted by House of 
Representatives, 80th Congress, H. R. Res. No. 5, SOth C^ng., 
1st Sess. (1947)): 

The Committee on Un-American Activities, as a whole 
or by subcommittee, is authorized to make from time to 
time investigations of (i) the extent, character anJi ob¬ 
jects of un-American propaganda activities in the uiiited 
States, (ii) the diffusion within the United States of 
subversive and un-American propaganda that is insti¬ 
gated from foreign countries or of a domestic origiii and 
attacks the principle of the form of governmerjit as 
guaranteed by our Constitution, and (iii) all other ques¬ 
tions in relation thereto that would aid Congress i4 any 
necessary remedial legislation. I 

The Committee on Un-American Activities shajl re¬ 
port to the House (or to the Clerk of the House if the 
House is not in session) the results of any such investi¬ 
gation, together with such recommendations as it dteems 
advisable. I 

For the purpose of any such investigation, the (fcom- 
mittee on Un-American Activities, or any subcomirjittee 
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thereof, is authorized to sit and act at such times and 
places within the United States, whether or not the 
House is sitting, has recessed, or has adjourned, to hold 
such hearings, to require the attendants of such wit¬ 
nesses and the production of such books, papers, and 
documents, and to take such testimony, as it deems • 
necessary. Subpoenas may be issued under the signa¬ 
ture of the chairman of the committee or any subcom¬ 
mittee, or by any member designated by any such chair¬ 
man, and may be served by any person designated by 
any such chairman or member. 
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! 

Disthict of Columbia. 


No. 9597. 


Eugene Dennis, Appellant, 

V. 

United States of Amehica, Appellee 


Appeal From the District Court of the United States for 

the District of Columbia. i 


APPELLANT’S REPLY BRIEF. 


STATEMENT. 

In our main brief, we argued that the provisions of the 
Legislative Reorganization Act of 1946 creating the House 
Committee on Un-American Activities were unconstitu¬ 
tional. We contended that the statute when read in! the 
light of the letter and spirit of the Constitution of j the 
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United States was invalid. Stress was laid upon the his¬ 
torical concept of American freedom, upon the views of 
the founding fathers, the utterances of statesmen, public 
leaders and jurists, upon interpretations of the Supreme 
Court—in short, upon every relevant phase of American 
life, past and present, to support the view that ideas, opin¬ 
ions and beliefs—thought and expression—are not subject 
to governmental inquiry under our constitutional system. 
Power of government to inquire into illegal acts and un¬ 
lawful conduct of whatsoever nature was conceded. 

Our brief pointed out that the statute here, authorizing 
as it does an inquiry into the “extent, character and ob¬ 
jects of un-American propaganda activities in the United 
States” constituted in reality a limitless inquiry solely 
into opinion and belief, forbidden by our fundamental law. 
This assertion found support not only in the language of 
the statute itself, but in the construction and application 
of the law by the Committee. Indeed, since the Chairman 
of the Committee testified at the trial that the concept of 
“un-American” was a matter upon which each member 
of the Committee might have “a very good idea” (App. 
193, 198), the way was open for the broadest investigation 
into ])eliefs and 0 ])inions because tlie totality of tlie Com¬ 
mittee members’ views on “un-Americanism” might well 
encompass all ideas of social, economic and political change. 
This conclusion seemed inescapable when the official re¬ 
ports of the Committee and its activities were examined 
(Appellant’s Br., Point IV, pp. 30-35). 

The appellee’s brief maintains that there are no limita¬ 
tions of any kind upon the exercise of governmental power. 
It does not recognize any constitutional restriction upon 
compulsory disclosure of a citizen’s opinions and beliefs. 
It goes further and makes the startling assertion that 
thought control, the probing of a person’s mind, is a legiti¬ 
mate function of government (Appellee’s Br., p. 15). 

“What is ‘un-American’ may vary with the passage 

of time. ‘Un-American’ ‘propaganda’ as qualified ill 



the Resolution does not vary. The constant iij the 
equation is the duty of the citizen to openly advocate 
‘ideas’, to take stands on ‘controversial issues i be¬ 
cause he is convinced of their truth and not for ulteVior, 
unpatriotic motives.” (Emphasis added) j 

This bold assumption of governmental power, it is tb be 
noted, is not accompanied by a single reference to Anjieri- 
can constitutional history or tradition; by a single refer¬ 
ence to a decision of the Supreme Court; or by a single 
reference to the Constitution. It cites none of thesej be¬ 
cause none exist to support this sobering proposition. iThe 
appellee flatly demands the imprimatur of approval! by 
this Court of a power in government to inquire into j the 
sincerity and verity of a citizen’s ideas, to probe his 
and determine his motivations. 


Answering the Appellee’s Argument That the Statute 
Authorizing an Investigation Into the Propagation of 
Ideas Is Constitutional. i 

The appellee points to United States v. Josephson (uijre- 
ported, C. C. A. 2nd, December 9, 1947), decided after!we 
had filed our main brief here. The decision was by a 
divided Court, Judge Clark dissenting.^ Since the appellee 
contents itself with either paraphrasing or quoting p|or- 
tions of the majority decision in the Josephson case as|its 
sole prop, the following discussion is mainly concen|ied 
with the views contained in that opinion. | 

A. It is first asserted that it is logically wrong to de¬ 
clare that since Congress is prohibited from legislating 
upon matters of thought, speech, or opinion, a statjite 
empowering a Congressional comniittee to investigjjite 

such matters is unconstitutional. We respectfully subrjiit 

_ 1 

1 No mention is made by the appellee in its brief of Judge Claij-k’s 
dissenting opinion, thirteen pages in length. Issuance of the mandlate 
in that case has been withheld pending application to the Suprcime 
Court for a writ of certiorari. i 
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that the ‘‘syllogism” drawn by the Court is not “absurd”, 
nor is the refutation elfective. Clearly, if legislation re¬ 
stricting thought and expression is contemplated, an inves¬ 
tigation into thought and expression will be unlawful. 
“An official inquisition to compel disclosures of fact is not 
an end but a means to an end; and it is a mere truism to 
say that the end must be a legitimate one to justify the 
means” Jones v. Sec. S Ex. Commission, 298 U. S. 1, 25 
(1936). 

Nor is it correct to say that Congress may investigate 
thought and expression so long as it does not pass legis¬ 
lation encroaching upon civil liberties. We pointed out in 
our main brief the uniform line of authorities supporting 
the view that governmental inquiry constituted govern¬ 
mental action, as burdensome as governmental prohibition 
(Appellant’s Br., pp. 19-20). If this be so, to argue that 
government may inquire into beliefs so long as it passes 
legislation which does not restrict such beliefs, is to argue 
that legitimate ends may be accomplished by unconstitu¬ 
tional means. The Constitution and the precedents are 
to the contrary. “It is the forcible intrusion into, and 
compulsory exposure of, one’s private affairs and papers, 
without judicial process, or in the course of judicial pro¬ 
ceedings, which is contrary to the principles of a free 
government, and is abhorrent to the instincts of English¬ 
men and Americans” In Re Pac. Ry. Comm’n, 32 Fed. 241, 
251 (C. C. N. D. Calif. 1887). And see. United States v. 
Ballard, 322 U. S. 78 (1944) where inquiry into religious 
belief was held foreclosed by the First Amendment. 

It is therefore accurate to reaffirm that, (a) the First 
Amendment forbids all governmental action abridging 
freedom of thought or expression; (b) governmental in¬ 
quiry into thought and expression is governmental action; 
(c) therefore, the statute here authorizing a governmental 
inquiry into thought and expression constitutes govern¬ 
mental action, abridges free thought and expression, and 
is contrary to the First Amendment. 
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B. It is argued, that ‘‘Congress can and should legjslate 
to curtail this freedom (thought, speech or opinioiji) at 
least where there is a ‘clear and present danger’ th4.t its 
exercise would, as by armed rebellion or external attack, 
imperil the country and its constitutional system, includ¬ 
ing, until amended, the peaceful process of amendment”. 
While Congress “has not determined that there is siich a 
clear and present danger” from groups who attemj)t to 
influence the public that their freedom to do so should be 
abridged, “surely this does not mean that Congress cannot 
collect facts that would enable it to ascertain whether such 
a danger exists from these quarters or any others”. ! 

There is implicit in these arguments the notion thai; the 
“clear and present danger” doctrine has replaced! the 
First Amendment; that speech in tliis country is not abso¬ 
lute; that citizens must testify under oath before a itgis- 
lative committee on matters pertaining to their conscience 
and faith—all because Congress must have the “factsi” to 
determine wdiether a “clear and present danger” exisis to 
our institutions. If this be so, then as Judge Clark rightly 
observes: “. . . it can be asserted dogmaticallv that investi- 
gation of private opinion is not really prohibited uhder 
the Bill of Rights. In other words, there will then have 
been discovered a blank spot in the protective covelring 
of that venerated document” (p, 363). ! 

The Supreme Court has time and time again adipon- 
ished that the “clear and present danger” doctrine is! not 


a limitation upon the First Amendment (App. Br., pp. 
22-23). Freedom to believe is absolute; freedom to a^t is 
not. Cantwell v. Connecticut, 310 U. S. 296 (1940). iThe 
clear and present danger doctrine is a working prinqiple 
adopted by the Courts to determine where one donjiain 
begins and the other ends. If the views of the majo|rity 
of the Court in the Josephson case are correct, then a lc|gis- 
lative committee may compel religious leaders of any f|aith 
to disclose under oath their faith and precepts and subject 
them to the closest scrutiny to determine whether a “c)ear 


i 

f 

I 
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and present danger” exists to our institutions because of 
those beliefs; it may compel the leaders of the vast trade 
union movement to testify concerning their private opin¬ 
ions and expressions, for the same reason; it may exercise 
this compulsion with respect to every citizen or group of 
citizens, again for the same reason and without restric¬ 
tion. This, it is respectfully submitted, is a dangerous 
perversion of the “clear and present danger” rule. 

Governmental action affecting liberty of discussion, 
vrhether it be by a statute directly seeking to abridge such 
discussion or by a statute authorizing an investigation 
into such discussion, is limited by the command of the First 
Amendment. The Constitution permits governmental ac¬ 
tion directed against unlawful acts and conduct. The Con¬ 
stitution forbids governmental action directed against 
ideas, thoughts, or opinions, however potential those ideas, 
thoughts or opinions nia}’ be in “inducing action in the 
interests of one rather than another group in society”. 
Thornhill v, xiUihauia, 314 U. S. 252, 263 (1941). 

This Court is not required to draw an appropriate 
statute for the Congress. As we have indicated, such a 
statute confined within constitutional bounds could be 
drawn without fear that the “Constitution itself provides 
immunity from discovery and lawful restraint for those 
■who would destroy it”. But the statute here involved is 
not such a statute. It is a statute of limitless scope en¬ 
compassing all ideas, opinions and expressions. As Judge 
Clark put it: “. . . neither the legislative authority nor the 
actions pursuant to it suggest or permit any limitations on 
the investigation of the spoken or written word” (p. 369). 

C. The appellee suggests that the power to investigate 
is broader than the power to legislate. Within permis¬ 
sible limits, a legislative inquiry may be as detailed and 
searching as human ingenuity will permit. Subsequent 
legislation based upon such inquiry may be as terse and 
succinct as the legislature may desire. In both cases, the 
limit is marked by the Constitution. 


7 


D. It is suggested that “a legislative committeej must 
investigate the shifting relationships” in deten^ining 
“how far it can go before it transgresses the hounjdaries 
established by the Constitution”. Put a little more plainly, 
a legislature may abridge a citizen’s private beliefs by 
inquiry in order to determine whether it should abridge 
the citizen’s private beliefs by legislation. A supcient 
answer to this argument is contained in Sinclair v. tjuited 
States, 279 U. S. 263 (1929): | 


“We said in Boyd v. United States, 116 U. S. 616, 630, 
29 L. Ed. 746, 751, 6 Sup. Ct. Rep. 524—and it c;annot 
be too often repeated,—that the principles that em¬ 
body the essence of constitutional liberty and sejsurity 
forbid all invasions on the part of the government and 
its employees of the sanctity of a man’s home apd the 
privacies of his life” (p. 293) (emphasis added). 

E. The appellee grasps at the notion of “exposure”. 
The testing of ideas in the free market place of thought and 
expression is the essence of our constitutional system. But 
compulsory exposure of one’s opinions and beliefs is un¬ 
known to our Constitution. “There is no mysticii|;m in 
the American concept of the State or of the nature or origin 
of its authority. We set up government by consent of the 
governed, and the Bill of Rights denies those in powdr any 
legal opportunity to coerce that consent. Authority here 
is to be controlled by public opinion, not public opinion by 
authority—and no official, high or petty, can prekeribe 
what shall be orthodox in politics, nationalism, religibn, or 
other matters of opinion or force citizens to confess by 
word or act their faith therein” West Va. State Board of 
Ed. V. Barnette, 319 U. S. 624, 641, 642 (1943). 

We are not dealing here with the inquiries of a C(^nsus- 
taker concerning age, birth, marriage, etc., or the rec[uired 
statements by applicants for second-class mailing privi¬ 
leges setting forth the names and addresses of their editors, 



8 


publishers and stockholders, or reports of a similar char¬ 
acter. Here, the appellee concedes, we are dealing with the 
compulsory disclosure of ideas, opinions and beliefs. As 
the Supreme Court has indicated, the compulsion of such 
kind is forbidden bv the Constitution. 

II. 

Answering the Appellee’s Argument That the Terms of 
the Resolution Are Definite. 

A. The appellee states, as we previously noted: 

“What is un-American may vary with the passage of 
time. ‘Un-American’ ‘propaganda’ as qualified in the 
Resolution does not vary. The constant in the equa¬ 
tion is the duty of the citizen to openly advocate 
‘ideas’, to take stands on ‘controversial issues’ be¬ 
cause he is convinced of their truth and not for ulter¬ 
ior, unpatriotic motives”. 

In attempting to defend the statute, the appellee piles 
one vice upon another. It is not all ideas which are subject 
to governmental inquiry, concedes the appellee, but only 
those with “ulterior, unpatriotic motives”. The short 
answer is, of course, that the statute, even as so rewritten 
by the appellee, could (in the judgment of the Committee) 
envelop every idea of social change. 

There are further conclusions to be drawn from appel¬ 
lee’s statement. In the first place, it concedes that the 
Avord “un-American” may vary with the passage of time. 
That was the precise point made by Judge Clark (pp. 367- 
372). He said: “All of this points to and underlines the 
real vice of so vague and ambiguous an authority when 
so determinedly marshalled against minority views. It 
invites and justifies an attempt to enforce conformity of 
political thinking, to penalize the new and the original, to 
label as subversive or un-American the attempt to devise* 
new approaches for the public welfare, in short to damn 
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I 
I 

that very kind of initiative in experimentation whic|h has 
made our democracy grow and flourish” (p. 371). 

Nor does the statute gain in definiteness when the words 
“ulterior” and “unpatriotic” are added. These ar(& pre¬ 
cisely the terms which the Supreme Court found unijisable 
in the areas of free thought and expression. United l^iates 
V. Ballard, 322 U. S. 78 (1944); West Va. State Bd. (\f Ed. 
V. Barnette, 319 U. S. 624 (1943). | 

The appellee suggests that perhaps “ propagajnda ” 
means “action” in an invidious sense. If it means bv that 
that one has to open his mouth to express an idea, oi} take 
up his pen to write an idea, then, of course, there jis no 
quarrel. But we venture to assume that the First Amend¬ 
ment includes the right to use the organs of one’s bo^y to 
express his opinions. Propaganda is simply “the publi¬ 
cation of a doctrine or system of principles” Leubusc^ier v. 
Common, 54 F. (2d) 998, 1000 (C. C. A. 2d, 1932). ! 

Stripped of all verbiage, the appellee’s argument cjomes 
down to this: that government may inquire, not inijo all 
ideas, but only into those opinions and beliefs which [have 
a bad purpose, which arc false or untrustworthy. If| gov¬ 
ernment believes an idea is “good” or “true” or “pa¬ 
triotic”, it may not inquire; if it believes that the idea is 
“bad” or “false” or “unpatriotic”, it may inquire. And 
if we follow the appellee’s argument correctly, it njieans 
that compulsory" “exposure” by government of all ideas 
will be necessary in order to separate the wheat jfrom 
the chaff. This is a frank demand for thought surveil¬ 
lance. To adopt this view is to abandon the First Anjiend- 
ment. | 

I 

“But on whatever basis that court rested its acjtion, 
we do not agree that the truth or verity of respond¬ 
ent’s religious doctrines or beliefs should have been 
submitted to the jury. Whatever this particulajr in¬ 
dictment might require, the First Amendment pre¬ 
cludes such a course, as the United States seenjis to 
concede. . . . Heresy trials are foreign to our Cdnsti- 
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tution. Men may believe what they cannot prove. 
They may not be put to the proof of their religious 
doctrines^ or beliefs. . . . But if these doctrines are 
subject to trial before a jury charged with finding 
their truth or falsity, then the same can be done with 
the religious beliefs* of any sect. When the triers of 
fact undertake that task, they enter a forbidden do¬ 
main. ... I would dismiss the indictment and have 
done with this business of judicially examining other 
people’s faiths”. 

United States v. Ballard, 322 U. S. 78, 86, 87, 95 
(1944). 

“In the realm of religious faith, and in that of political 
belief, sharp differences arise. In both fields the ten¬ 
ets of one man may seem the rankest error to his 
neighbor. To persuade others to his own point of 
view, the pleader, as we know, at times, resorts to 
exaggeration, to vilification of men who have been, or 
are, prominent in church or state, and even to false 
statement. But the people of this nation_ have or¬ 
dained in the light of history, that, in spite of the 
probability of excesses and abuses, these liberties are, 
in the long view, essential to enlightened opinion and 
right conduct on the part of the citizen of a democ¬ 
racy”. 

Cantwell v. Connecticut, 310 U. S. 296, 310 (1940). 

“An examination of the items makes plain, we think, 
that the controversy ... is whether the contents are 
‘good’ or ‘bad’. To uphold the order of revocation 
would, therefore, grant the Postmaster General a 
power of censorship. Such a power is so abhorrent 
to our traditions that a purpose to grant it should 
not be easilv inferred. 

Ilannegcm v. Esquire, 327 U. S. 146, 151 (1946). 

“But it cannot be the duty, because it is not the right,. 
of the state to nrotect the public against false doctrine. 
The very purpose of the First Amendment is to fore¬ 
close public authority from assuming a guardianship 
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of tile public mind tbrougli regulating the ij>ress, 
speech, and religion. In this field every person jinust 
be bis own watchman for truth, because the jfore- 
fathers did not trust any government to separate the 
true from the false for us”. i 

Thomas v. Collins, 323 U. S. 516, 545 (1945). | 

I 

It is thus abundantly clear that opinions and beliefis, no 
matter what their motivation or verity, are not subject to 
abridgement by governmental action. Resort by the ap- 
])eliee to a report of a Committee of a foreign government 
to bolster its argument points to the paucity of support for 
its view. It is the Constitution of the United States we 
are considering. Nor does the extract from that report 
(nowhere contained in the Record) help the appellee in 
his argument that the statute here is sufficiently definite 
to save the statute from constitutional infinnity; nor Idoes 
it aid in the determination of whether a statute enjJcted 
by the Congress of the United States authorizing govtern- 
mental inquiry into thought and expression violates! the 
First Amendment. I 

B. The appellee argues here and in his argument on 
“willfulness” that the “relation of any particular resjolu- 
tion to the misdemeanor defined in Section 192 is <l)nly 
accidental, and in some cases may not be involved atj all. 
The total connection between the two is assumed by! the 
appellant, not proved”. | 

If proof were needed, one could point to the indictn|ient 
here prepared by the appellee (Appendix 3, 4) whej'ein 
the charge is laid that the appellant was summoned by| the 
Committee on Un-American Activities to appear and ^^Ive 
testimony before the said Committee—“on matters of 
inquiry committed to the said Committee by aforesaid 
Public Law No. 601, Section 121—”. It was the appellee, 
therefore, which asserted that the two statutes must| be 
read together. Indeed, one has only to examine the tijan- 
script of testimony here and the appellee’s exhibits to jsee 
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that that was the theory of the appellee’s case. Nor could 
it have any other. For Section 192 of Title 2 punishes 
willful default in appearance only after lawful summons 
to give testimony “upon any matter under inquiry” be¬ 
fore either House. In all of the decided cases involving 
legislative inquiries cited in appellant’s main brief, the 
Supreme Court always read the authorizing resolution or 
statute together with Section 192 because that is the only 
way of testing whether the “matter under inquiry” refers 
to “matters vuthiii the jurisdiction of the two Houses of 
Congress, before them for consideration and proper for 
their action” In Rc Chapman, 166 U. S. 661 (1897). As 
Judge Clark puts it after reviewing the authorities: 
“Hence the somewhat general popular assumption that 
the congressional power of investigation has no apparent 
limits is quite contrary to settled precedents. Indeed, the 
United States Attorney, with becoming frankness, concedes 
so much. We must turn therefore to the authorizing reso¬ 
lution and statute under ivhich this Committee acted” (p. 
366). Indeed, we do not understand the majority opinion 
in the Josephson case to have held otherwise. Tlieir view 
simply was that the defendant could not raise the question, 
a matter to which we now turn. 

Appellant has been convicted and deprived of his lib¬ 
erty despite his assertions, among others, that the statute 
authorizing the legislative inquiry’ to which he was alleg¬ 
edly summoned violated the First Amendment in that it 
deprived him of freedom of thought and expression, and 
provided no ascertainable standard of guilt because of 
its vagueness in violation of the Fifth and Sixth Amend¬ 
ments to the Constitution. 

The appellee argues that he cannot raise these ques¬ 
tions; that he is bound to apear; that some questions put 
to him might have been pertinent. But to argue that some 
questions put to him might have been pertinent begs the 
question, for the contention here is that no standard exists 
by which pertinency can be determined; that the statute is 
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unconstitutional on its face for that reason; and also be- 
cause on its face, it is clearly an abridgement of thbugbt 
and expression. This was the error made by the majority 
of the Court in the Joseplison case. Indeed, tlieir Argu¬ 
ment on this point exemplilies the vice of the statutp for 
Ihev concede that the statute inav authorize “iiiveStiga- 

» V 1 ‘ 

tions relating to the advocacy of peaceful changes.” .fudge 
Clark felt it might encompass advocacy of any kind. With 
the members of a Court themselves disagreeing on the 
import of the language, it becomes increasingly clear that 
the ordinary citizen’s fate would be dependent not on “his 
estimating rightly”—but on his fortunate “speculation”. 
We do not repeat here the additional arguments conta ined 
in our main brief. See the recent decision of the Supi:emc 
Court on the subject, M. Kraus & Bros. v. United States, 
327 U. S. 614 (1946). 

The rigid of the defendant to raise the issue is not 
dependent solely on the aforesaid argument. Judge Clark 
suggests another. “That is a question of initial pbwer, 
which should properly be raised at the outset of any iiuiluiry 
by the person at whom it is directed” (p. 376). The Icaj-ned 
Court suggests that it might otherwise be waived. I 

Moreover, the decisions of the Supremo Court would 
seem to be decisive on the issue. In McGrain v. Dauf/]t(\rtp. 
273 U. S. 135 (1927), the witness failed and refuse(jl to 
appear after subpoenas served upon him, but the Supr'ome 
Court did not doubt the right of the witness to raise| the 
question of the authority of the Committee when he ^vas 
arrested and tried, although the question was decided 
against him. The Court stated that the two Housed of 
Congress are not “invested with ‘general’ power toj in¬ 
quire into private affairs and compel disclosures, but cfnly 
with such limited power of inquiry as is shown to ejxist 
when the rule of constitutional interpretation just stated 
is rightly applied” (p. 173). See also, Sindair v. United 
States, 279 U. S. 263 (1929). | 
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Where a statute which requires the issuance of a license 
to carry on a business is invalid on its face, a person is not 
required to make an application for such a license in order 
to subsequently raise the question, but he may disobey the 
statute and raise the invalidity of the statute in an action 
brought to enforce its penalties. Smith v, Cakoon, 283 U. 
S. 553, 565 (1931). The rule is the same in free speech 
cases, Lovell v, Griffin-, 303 U. S. 444 (1938). “As the 
ordinance is void on its face, it was not necessary for ap¬ 
pellant to seek a permit under it. She was entitled to con¬ 
test its validity in answer to the charge against her” (p. 
452). 

An order of a Court restraining a union organizer from 
soliciting membership in a union without first obtaining an 
organizer’s card as required by a state statute was dis¬ 
obeyed by the union organizer. The Supreme Court, in 
upholding his contention that the order was unconstitu¬ 
tional, decided that the organizer was within his riglits 
in disobeying the decree of the court. Thomas v. Collins, 
323 U. S. 516, 536 (1946). 

See also appellant’s main brief, pages 26-27 concern¬ 
ing the invalidity of contempt adjudications based upon 
process issued by a governmental body without jurisdic¬ 
tion of the matter. 

Nor does tlie statute here provide any remedy by which 
the appellant could judicially test the validity of the proc¬ 
ess served upon him. Compare, Yakus v. United States, 
321 U. S. 414, 437 (1944). Under these circumstances, 
to deny him his constitutional defenses to this criminal 
prosecution would be a deprivation of his liberty without 
due process of law. 
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III. I 

Answering Other Contentions Contained in Appell^’s 

Brief. i 

i 

I 

A. The appellee’s argument on “willfulness” isj an¬ 
swered in our main brief. We have replied to the Argu¬ 
ment that the statute authorizing the inquiry should not 
be read with Section 192. If read together, we maintain 
that under the circumstances of this case, the appell£[nt’s 
explanation for his non-appearance should have gon^ to 
the jury with appropriate instructions from the C^urt. 
In no way would the rule of law for which we contend, [sus¬ 
tained by the decisions in the Screws and Hartzell e4ses, 
curtail the lawful exercise of the legislative function. jThe 
liberty of the appellant is also of vital concern to | the 
Court. Appellee insists that defendant’s written explana¬ 
tion was “inflamniatorv and scurrilous”. That was'not 

\ 1 

the ground upon which it was excluded in the Court below\ 
Despite the epithets thrown at the letter by the appellee, 
a perusal of its contents indicates that it was a detailed 
explanation for the appellant’s non-appearance, based ulpon 
legal and constitutional grounds. It was for the jury,! we 
respectfully submit, and not for the District Attorney^,, to 
determine the (luality of the appellant’s explanation. I It 
must be remembered that the Committee here initi4ted 
this criminal prosecution. Having sought the judicial Arm 
of government for the imposition of criminal sanction^, it 
cannot escape the charge of constitutional invalidity, oj: in 
the more obscure words of the appellee, cannot deprive 
the defendant of his right to “register his disapproval” 
of the Committee. I 

B. The appellee argues that the legislative purpose^ of 
the Committee is established because the statute authoHz- 
ing the inquiry declares that the information sought] is 
for a legislative purpose. It argues that appellant’s offer 
to prove the contrary was therefore properly 
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The appellee’s argument implies a conclusive presump¬ 
tion of law by the mere declaration of Congress. There is, 
however, a stronger presumption of innocence attending 
an accused at a trial. Compare, Shiclair v. United States, 
279 II. S. 263, 296 (1929). If appellee is correct, a legis¬ 
lative inquiry could be authorized, apparently valid on its 
face, and then pursued in violation of ever\" provision of 
the Constitution and laws of the land without restriction 
of any nature, and courts of justice would be required to 
sentence citizens to imprisonment without regard to the 
indignities which had been visited upon them. The courts 
do not occupy such a supine position under our constitu¬ 
tional system, noi* does the legislature occupy such an 
autocratic one. Chambers v. Florida, 309 U. S. 227 (1940). 

C. Appellee argues that aijpellant has had a fair trial. 
It devotes most of its argument to the question of the chal¬ 
lenge to the jury. All of its arguments are answered in our 
main brief. As to the juror’s qualifications, there is no 
mention made of the testimony of the Chairman of the 
Committee that ‘‘the seven rooms which now hold our 
Commtitee’s files here in Washington are crammed with 
the records of subversive activities which involve some¬ 
thing like a million individuals or more than a thousand 
organizations” (App. 48) and “we permit agents of the 
Government to come and see our files” (App. 47). Despite 
all assertions to the contrary, no juror in the Government 
employ could in the face of these statements, and the Loy¬ 
alty Order, and general hysteria, be said to be a fair, im¬ 
partial juror in the eyes of the law. 

IV. 

Answering Appellee’s Argument That Challenge to the 
Apportionment Act Is Foreclosed. 

Tlie Appellee has in no way challenged our contention 
that John Rankin cannot be considered a numiber of Con¬ 
gress in the light of the second section of the Fourteenth 
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Amendment. Tlic appellee has not denied that |he so- 
called Committee whose summons the appellant al|egedly 
failed to obey was not in fact a Committee of the ll(j)use of 
Representatives since it did not consist exclusivlely of 
members of that body. The appellee simply asserts that 
our Courts are powerless at any time to inquire i|nto so 
bald a usurpation of governmental authority—and asserts 
this in the fact of the Supreme Court’s eloquent declara¬ 
tion that: 

“Under our constitutional system, courts stand 
against any winds that blow as havens of refuge for 
those who iniglit otherwise suffer because tlulsy are 
helpless, weak, outnumbered, or because they arje non- 
conforming victims of prejudice and public jjxcite- 
rnent. ... No higher duty, no more solemn re.sponsi- 
bility, rests upon this court, than tliat of transpljinting 
into living law and maintaining this eonstitijtionai 
shield deliberately planned and inscribed for tiiej bene¬ 
fit of every hmnan being subject to our C’onstitution— 
of whatever race, creed or persuasion”. j 

Chambers v. Florida, 309 U. S. 227, 241, 84 Ijj. Ed. 
716,724. I 

i 

The Government’s brief adds nothing to the decis^n of 
the Court below, and we have demonstrated at length in’ 
our main brief the fundamental error inherent in thej posi¬ 
tion there taken. It is unnecessary for us to repeat the 
argument here; it simply does not follow that because the 
courts may be without jurisdiction to interfere with un¬ 
constitutional action which does not result in injury to a 
particular individual apart from the general injury |to all 
members of society, they are rendered powerless to protect 
a citizen of the United States from a direct invasion (l)f his 
personal liberty by those who have no warrant forj that 
invasion under our basic law. It is not only the ri|?ht— 
it is the duty of the courts to prevent that invasic^n no 
matter wdiat the “political” justification offered fbr it 
mav be. 1 
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The appellee’s effort to distort our position by insist¬ 
ing that Mississippi is entitled to representation is doomed 
to failure. We have never denied the right of the people 
of Mississippi to be represented in the House of Represen¬ 
tatives. We have insisted only that such representation 
must be secured in conformity with the Constitution and 
not otherwise. Nor will the Government derive comfort 
by facilely conjuring a menace of anarchy. Anarchy does 
not flow from the protection of individual human rights 
against an unconstitutional assertion of authority—and 
appellant seeks no more from this Court than that. An- 
archv mav be found indeed in countenancing the subver- 
sion of individual rights by ignoring the precise mandate 
of a written constitution which defines who may and who 
may not assume the prerogatives of a governmental agent. 

CONCLUSION. 

There is one pervasive infirmity in the argument of the 
appellee. It overlooks the Constitution. The Constitution 
is the supreme law of the land (Const., Art. VT, Section 2). 
“A constitution is a thing antecedent to a government, and 
a government is only the creature of a constitution. The 
constitution of a country is not the act of its government, 
but of the people constituting a gov’crmnent”. Paine, The 
Rights of Man- (Writings of Thomas Paine (Wheeler Ed., 
1908), vol. 4, p. 63). “AVithout promise of a limiting Bill 
of Rights it is doubtful if our Constitution could have 
mustered enough strength to enable its ratification. To 
enforce those rights today is not to choose weak govern¬ 
ment over strong government. It is only to adhere as a 
means of strength to individual freedom of mind in pref¬ 
erence to officially disciplined uniformity for which histoiy 
indicates a disappointing and disastrous end” Wc.?/ Vir¬ 
ginia State Bd. of Ed. v. Barnette, 319 U. S. 624, 636 (1943). 

The appellee asks this Court not merely to enunciate a 
new rule of law, but a new way of life. It is a way of life 



abhorrent to Americans, unknown to our Constitjition. 
“The compulsory unification of opinion”, said Mr. Justice 
Jackson in the flag salute case, “achieves only the i^nani- 
mity of the graveyard. It seems trite but necessary tp say 
that the First Amendment to our Constitution was de¬ 
signed to avoid these ends by avoiding these beginnings.” 


Respectfully submitted. 
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